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Ottawa, Ontario K2P 1L5 Toronto, Ontario M5X 1E3
(613) 564-2727 (416) 861-8720

Toronto, Ontario
--- Upon commenci ng on Tuesday, January 30, 2007

at 10:15 a. m

THE COURT: Ms. Thorn, why
woul dn't your departnment consent to a section 86
order if the RCMP are prepared to rel ease these
docunents with a court order, rather than taking no
position? Wy don't you just consent to an order
so we can get the docunents back?

M5. THORN: Because we have to be
here anyway for the other notion, so | thought
since we are hearing this --

THE COURT: Do you think there's
going to be another notion? Al he wants to do is
get his docunents back. It strikes ne if the RCWP
gi ves himthe docunents --

M5. THORN: | have stated our
position to himin letters already, and he still
insists that the CRA has the documents. | don't
know any other way to get through to M. Al bert
that there are ways to get those docunents.

THE COURT: One of the ways is a
court order.

Okay. Before you even address
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Rule 82, M. Alpert, correct me if I'mwong, but
you don't need an order under both of these, do
you?

MR, ALPERT: No.

THE COURT: If | give you a court
order that you can trot off to the RCMP and they
give you all of these boxes of docunments so you can
properly prepare a list of docunents and ultimtely
prepare your client's trial, you' re not,
presumabl y, turning around and seeking ful

di scl osure of docunents that you now have anyway,

are you?

If I give you a Rule 86 order, are
you still looking for a Rule 82 order?

MR. ALPERT: Well, | think the
order is that the docunents are, | nean, | think

we're entitled to both orders.

THE COURT: | don't get it.
Practically, you want the docunents.

MR. ALPERT: W do want the
docunents.

THE COURT: So you get the
docunents, they're your docunments. They're not the
Crown' s docunents, they're your docunents seized

fromyour client. You get a court order, the RCWP

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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gi ves you the docunments, what now are you seeking
full disclosure fromthe governnent for?

MR ALPERT: No, |'mnot, that
woul d be quite clear.

| do want to set one matter of the
record straight, and obviously I"'mquite content to
get that order under Rule 86 that the RCMP deliver
t he docunents to the client.

When ny friend was nmaking her
subm ssion here, ny friend stated that certain
statenents were nade by the RCVMP to t he appel | ant
to the effect that he could cone pick up his
docunents and there was a six-nonth period. There's
nothing in the record about that. M friend was
gi ving evidence here of her own. There's nothing in
t he record.

M5. THORN. | already said it's
over the phone, and I'm not certain about the six
nont hs, anyway.

MR. ALPERT: There's nothing in
the record, and there's nothing in the record about
t he appel l ant waiving his rights.

THE COURT: As far as I'm
concerned, that's water under the bridge. It

doesn't inpact on what ny order should be.

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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MR. ALPERT: | under st

and t hat,

but | just wanted to get the matter clear because |

think there's an i nference here, and it

the costs subni ssi ons,

will goto

that the appell ant sonehow

is the author of his own nisfortune here, and

there's evidence |ike that

never told anything |ike that.

in the materi al . | was

THE COURT: That's fi ne. | have

your point, M. Alpert.

82, ny viewis |I'maquite prepared,

MR. ALPERT: Thank you.

THE COURT: Before | get to Rule

think the Crown has any objection, that

and |

don't

| give a

Rul e 86 order and order the RCMP to return these

docunents to your client, M. Al pert.

the Rule 82 noti on,

Frankly, I'mjust going to adjourn

the light of day again.

hopeful |y never to have it see

M5. THORN: Your Honour, we've

just heard fromM. Alpert. He's quite

so we mght as well go ahead and | make

ar gunent .

THE COURT: He wasn't
MS. THORN: He said |

i nsi stent,

ny

i nsi stent.

still have

(613) 564-2727

ASAP Reporting ServicesInc.
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THE COURT: Excuse ne. | heard
himsay that if he gets the Rule 86 order that he
woul d be content with that.

| believe that's what | heard you
say, M. Al pert?

MR. ALPERT: That woul d be fine.

| like Your Honour's suggestion of
adj ourning the Rule 82 application until we can see
that | do get conpliance fromthe RCMP. So | like
t hat suggesti on.

THE COURT: That's the only reason
| would adjourn this. | can't inmagine that the
RCWP woul dn't give himall of the docunents. If
there are sone docunents that they believe they
have passed on to Canada Revenue and the agency
doesn't have them anynore and you still have them
| can't inmagine that woul d be the case.

MR. ALPERT: But it's extra
protection, it's just a safeguard here and woul d
| eave the material before the Court. On that
basis, | think that that's a prudent way to go.

| agree with the |ine of reasoning
t hat Your Honour has adopt ed.

THE COURT: But | want to be very
clear, M. Alpert. |If the RCW releases all the

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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sei zed docunents to you, | do not anticipate
hearing a Rule 82 application.

MR. ALPERT: | can assure you that
that won't be any problem in that regard.

THE COURT: Ms. Thorn, if you're
not happy with that route, tell nme what you would
prefer.

M5. THORN. |I'mquite happy with
that. The only thing is that 1'd like to clear up
the basis of M. Alpert's request on the 82 matter.

But since Your Honour is reluctant to hear that --

THE COURT: Ms. Thorn, | don't
ever want to be accused of cutting sonebody off
fromtelling nme sonething that they want to tell
me. |f you want to nake sonme representations on
that, notw thstandi ng you heard ny preference is
that it sinply be adjourned, by all neans.

M5. THORN. | don't want to unduly
take up Your Honour's tine.

THE COURT: | have nothing el se on
t oday.

M5. THORN:. It was also stated by
M. Al pert that the respondent, in this matter, has
possessi on of the appellant's docunments and records

seized by the RCMP in the inmgration matter. He

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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cited no source or grounds for that information.
No evi dence of fact or |aw has been produced or
referred to by M. Alpert as to the basis of the
belief, other than the fact that the respondent is
Her Majesty the Queen, sworn by the auditor in Her
affidavit.

O her than photocopying, in June,
sonme of the appellant's records held by the RCW
for the purpose of reassessing the appellant's 2000
taxation year, none of the things seized fromthe
appel l ant by the RCMP was, at any tine, past or
present, in Her's or anyone else's at CRA's
possession, control or power. This is in ful
conpliance with the Income Act and Privacy Act.

THE COURT: Just address, for a
moment, Ms. Thorn, now that you' ve gone down this
path, who is the respondent?

M5. THORN. The respondent is Her
Maj esty the Queen.

THE COURT: Does that not include
t he RCVP?

M5. THORN:  Yes, but the RCWP is
not a party to this tax nmatter.

THE COURT: No, but Her Mjesty

the Queen is a party. |If the Departnent of Revenue

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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Canada had sonme docunents, or the Departnent of

Fi nance had sone docunents, you're telling nme that

because it's two different departnents of the sane
l[itigant, Her Mjesty the Queen, that Her Mjesty

t he Queen cannot be said to have control over those
docunents; that's your argunent?

M5. THORN:. Her Majesty the Queen,
inthis tax matter, cannot have access to any ot her
docunents, any ot her docunents held by anybody
el se, unless it is legislated and provided for in
an act of parlianent.

THE COURT: Were do you draw t hat
principle fronf

M5. THORN. Fromthe Privacy Act
and al so the Inconme Tax Act.

Under the Privacy Act, one of the
governnent departnents can have access to
i nformation regarding an individual, information
that's being held by another departnment, provided
it is authorized under sone act of parlianent.

In fact, if the respondent had,

i ndeed, went to the RCMP, took all of the
appel lant's things away, then | would say the
appel l ant woul d have a legitinmate conplaint. That

is not the case here.

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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Al'l the auditor did was to act
under section 231.1 and go to the RCMP and say,
"hey, we need to reassess this person.
under stand you have sone docunents. W need access
to the information and we will take copies of
docunents in order to reassess."”

That is exactly what the auditor
did. She did not violate the Incone Tax Act or the
Privacy Act.

THE COURT: Doesn't that strike
you, though, because the expression is "a party
havi ng possession, control or power". Now, if
Revenue Canada has the right to go to the RCW and
say, "l want to see these docunents", and the RCWP
shows them t hose documents and Revenue Canada can
copy whatever docunents it wants, isn't there sone
argunent that it's wthin Revenue Canada's power to
access those docunents and therefore they are
avai l abl e for full discovery?

M5. THORN: Yes, to the
phot ocopi ed docunents.

THE COURT: But she could
phot ocopy the whol e works.

M5. THORN: No, we did not.

THE COURT: | know you didn't, but

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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the Act talks in terns of the power. |[|f she had
the power to copy sone docunents, why woul dn't she
have the power to copy all the docunents?

M5. THORN: Because under the Act
it says only for the purpose of reassessnent.

For exanple, if there's a docunent
with respect to the appellant's personal life, et
cetera, the auditor woul d not have the power to
phot ocopy t hose.

THE COURT: But this is a tax
matter dealing with alleged income frominmmgration
clients, and the seized docunments dealt wth
immgration fraud with immgration clients.
think there would be a pretty strong argunent that
every one of those docunents m ght well bear on the
tax matter. \Wose call would it be?

M5. THORN. Maybe it has to do
with his nedical condition, et cetera, and it is
not related to the particul ar reassessnent, then
t he auditor would be wong to have phot ocopi ed
t hose docunents.

The authorities referred to by ny
friend are with respect to identified docunents
wi thin the opposing party's control and power.

That's not the case here. The respondent has no

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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12

control or power over any of the other things.

As far as the copies nade fromthe
appel l ant's docunents are concerned, everything has
been produced on demand by the appell ant.

O course, | still have argunent
wWith respect to 82, but this is what | want to
clarify at the outset.

THE COURT: Thank you very much

M5. THORN: Thank you, Your
Honour .

THE COURT: Two things: Firstly,
if I ammaking a Rule 86 order ordering the RCWP to
rel ease docunents, M. Alpert, how should I
descri be that, docunents seized from M. Singh on
such and such a date, or can you give ne sone help
in mking it absolutely clear as to what it is
we' re seeking fromthe RCMP?

MR. ALPERT: The docunents t hat
were seized by the RCMP, it was a Crimnal Code
procedure, | believe, under section 367 of the
Crim nal Code, that the appellant had acted
contrary to paragraph 94(1)(i) of the Immgration
Act of Canada. | think that's set out in paragraph
F. At paragraph R and S, actually, of the reply of
t he respondent, it says Exhibit B of the

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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pr oceedi ng.

| had put up a book that has page
nunbers. It's actually at page 24, these two
par agr aphs at page 24. They're at the top of page
6 of the reply. These are the adm ssions by the
respondent of what actually happened, that in
January of 2006 the Royal Canadi an Mounted Police
conducted a | egal search and seize of the --

M5. THORN: 2001.

MR, ALPERT: 2001. |I'msorry,
January 2001, | apol ogize. That the RCWMP conducted
a |l egal search and seizure at the appellant's
prem ses pursuant to a properly obtained search
war r ant .

Then at paragraph S, that the
arrest was on indictnment of 13 counts under section
367 of the Crimnal Code. | believe that the
docunents were seized pursuant to the provisions of
the Imm gration Act of Canada.

THE COURT: | think | have enough
information to properly describe what it is we're
| ooking to get back.

MR ALPERT: The materials there,
they're in the possession of, the care, custody and

control of, the RCWVP.

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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THE COURT: Did you want to nmake
any subm ssions on costs, M. Al pert?

MR. ALPERT: Yes. | would submt,
and | think Your Honour has tuned to the argunent
that | have submtted, that these were two
di fferent departnents of the same respondent. The
CRA has, at all tines, had access to the
information held by the RCMP. They coul d have
phot ocopi ed all of these docunents, all of them at
any tinme, and has the power to consent to this
or der.

The appel | ant has been put to
unnecessary costs and expense as a result of the
respondent’'s conduct. | would ask for costs on a
solicitor-client basis in this case because the
respondent was given anple opportunity to return
the materials. There were nunerous |etters that
were witten to the respondent’'s counsel asking for
t he respondent’'s consent to cooperate with the
police. It's evidenced, fromthe position taken
today, that that consent was not forthcom ng.

THE COURT: Did you ever actually
put it directly to Ms. Thorn: "Look, if you help
me get this Rule 86 order, if you consent to that,

"1l go to the RCWMP and get the seized docunents

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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and there wll be no need to seek full disclosure
fromthe Crown?" Was that ever put in front of the
Crown?

MR. ALPERT: Yes, it was. It was
inm materials. | have letters that | wote. They

are in the materials here. That, repeatedly, was

the gist of it. | was asking for cooperation.
THE COURT: | don't want just the
"gist" of it, I want it clear that the governnent

woul d not give you a consent under Rule 86 on the
under standing that there would be no need for Rule
82.

MR, ALPERT: This is at Exhibit K

THE COURT: Yes.

MR, ALPERT: |If we cone to ny
| etter of October the 3rd, | set out the things
her e.

The original notion was adjourned
on consent sine die to permt the parties to
attenpt to cooperate. | said to her in that letter
there, to the Departnent of Justice there, that I
confirmthat | was served with the respondent’'s
notion nmaterials herein setting out the position
that they took. | confirmthat on Cctober the 3rd

| tel ephoned you again regarding this notion.

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© 00 N oo o0 B~ W N P

N N NN NN P PR R R R R R R R e
o b~ W N P O © 0O N O O b W N +— O

16

poi nted out to you that the RCWMP is the Canada

nati onal police service and an agency of the

M nistry of Public Safety and Energency

Pr epar edness Canada:
"Accordingly, | advised you
that the Respondent herein is
Her Maj esty the Queen and
t hat both the CRA and RCWP
are agencies of the
Respondent, Her Majesty the
Queen. Therefore, |
suggested to you that the
Respondent, Her Majesty the
Queen, is in fact in
possessi on of the docunents
bei ng requested for
production --"

Then | state at the second

par agr aph on the second page of the letter:
"As a result, both of us are
hoping to resolve this matter
am cably. The proposed
adj ournnment will permt nme
additional tinme to attenpt to

obtai n production of the

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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little bit,

M. Alpert.

17

request ed docunents
voluntarily fromthe RCW
You have indicated to nme you
will provide ne with your
cooperation in obtaining the
request ed docunents

voluntarily fromthe RCW."

THE COURT: Just sl ow down a

MR. ALPERT: Sorry?
THE COURT: Just slow down, it's

difficult to catch it all

go back:

MR. ALPERT: |I'msorry. |'Il just

"As a result, both of us are
hoping to resolve this matter
am cably. The proposed

adj ournment will permt ne
additional time to attenpt to
obtai n production of the
request ed docunents
voluntarily fromthe RCW

You have indicated to nme you
will provide ne with your

cooperation in obtaining the

(613) 564-2727

ASAP Reporting ServicesInc.
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request ed docunents

voluntarily fromthe RCWP."

It says:

"In the event that | am
successful in obtaining the
production of the requested
docunents voluntarily from
the RCOWP, | shall w thdraw
my Mbtion on consent without
costs. However, in the
event that | am not
successful in obtaining
production of the requested
docunents voluntarily from
the RCWP, | shall be forced
to serve and fil e anmended
Motion material s under Rul es
82 and 86 of Tax Court of
Canada Rul es of Practice in
order to seek Orders

conpel l'ing the production of
t he requested docunents from
t he Respondent and the
RCWP. "

"As di scussed, we are both

(613) 564-2727

ASAP Reporting ServicesInc.
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of the view that the
above-nenti oned Motion, if
requi red, should be dealt
with prior to the Status
Hearing, which is now to be
schedul ed on Decenber 7th."
The status hearing has now been
adj ourned sine die awaiting the outconme of this

notion. | say:
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not take place,

"Accordingly, I confirmthat
| have advised you in

our tel ephone conversation
that in the event that ny
request for an adj our nnent
of the Motion is not
granted, the Exam nation of
t he Appel |l ant previously
schedul ed by you to take
place --will have to be

adj ourned to a new date."

was served with a notice they
wanted to cross-exam ne the appellant. That did

it was w t hdrawn.

--will have to be

adj ourned to a new date that

(613) 564-2727

ASAP Reporting ServicesInc.

(416) 861-8720
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is mutually convenient to
both parties in order to
permt the Appellant to file
and serve anended Motion
materials under Rules 82 and
86 of the Tax Court of
Canada Rul es and Practice in
order to seek Orders

conpel l'ing the production of
t he requested docunents from
t he Respondent and/or the
RCVWP. Pl ease advise ne that
you are willing to accept
service of the anmended
Motion materials, if

requi red, on behalf of the
RCWP since it and the CRA
are both agencies of the
Respondent . "

Again, this is the same letter
there. The response | got is that they wouldn't
cooperate and that | had to bring the notion.

That's the response | got from Ms.
Thorn ultimately at Exhibit Oto her letter of

October 12th. It's at the |ast page of Tab 2:

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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"This is further to your

t el ephone calls | ast week
requesti ng assi stance in
obtai ning the Things seized
fromthe Appellant by the
RCMP in the crimna
immgration fraud matter.
The Respondent in this tax
matter has no right to any
of the Appellant's Things

ot her than is provided under
the I ncone Tax Act Audit
only, obtained fromthose
Thi ngs copi es of docunents
that are necessary to
support the tax assessnent;
and copi es thereof were

al ready provided to you.

| suggest that you
consulting the legislation/s
and regul ation/s under which
t he Appellant's Things were
sei zed. There would be
provi sions setting out to

whom and how, such Things

(613) 564-2727

ASAP Reporting ServicesInc.

(416) 861-8720
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may be returned. Please
foll ow the procedures set
out therein."

That's why we're here today.

| spent at |least ten hours on this
matter preparing the materials and the |egal
research and the hearing today. M hourly rate is
480, 1'm asking for $4,800.00 costs to be fixed on
a solicitor-client basis. Those are ny
subm ssi ons.

THE COURT: Thank you.

Ms. Thorn?

MS5. THORN: Well, Your Honour,
they asked for costs on a solicitor and client
basis and that cannot be taken lightly. Nowhere,
and to answer your question directly, nowhere and
at no tinme did M. Alpert indicate that if we
consented to the section 86 notion then the 82
notion would be withdrawn. The letter he referred
you to is prior to anending his Notice of Mdtion.

THE COURT: Certainly the tenor of
t he correspondence is we want to get these
docunents fromthe RCMP, can you help. He
acknow edges that you have been cooperati ve.

| woul d have thought that soneone

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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woul d have suggested, "let's get a Rule 86 order by
consent” and away you go.

M5. THORN. All through he's
insisted on this 82 nmatter. Since we're com ng
here, what's the purpose of consenting to that and
ultimately have to do a very costly Affidavit of
Docunents? There's really no ground for the 82
request, anyway.

Presumably the whol e tenor of the
thing, and also as stated in the appellant's
affidavit, is that we refuse to provide any
assi stance. Well, as opposing counsel, and |'ve
told M. Alpert that | will help withinlimts, and
that's exactly what | did.

M. Al pert was told all along that
once our list of docunents was prepared, he may
i nspect and take copies in accordance with the
Rules. If he can identify and produce a list of
docurents not |isted on our list, we would provide
himw th a copy if that docunment is relevant to the
i ssue.

To help things along, M. Alpert
was provided with the respondent’'s audit report and
t he appeal s report as well.

You can also tell from Tab 2

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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Nancy Pasterelli's affidavit, Exhibit I, that it
was only after ny suggestion on Septenber 28, 2006
when M. Alpert called nme to assist him | said:
"Why don't you ask the RCWP directly for the return
of the things?" | even provided himwth the
RCMP' s nunber .

| also said: "Wy don't you
contact the crimnal lawer in this nmatter, he
m ght have docunents?" And, also, "contact the
financial institutions that the appellant worked
with." O course, he could al so have contacted the
appel l ant's account ant where the auditor obtained
| eads to prepare those demands for information from
t he bank.

Vell, on the same day M. Al pert
call ed me back and said, "I've spoken with the
RCMP" and he wants to adjourn the notion. There's
been many tel ephone calls fromM. Al pert along the
sanme line insisting that we have the appellant's
t hings, which resulted in ny Cctober 12th letter
that was previously referred to you. | said, "look,
there are legislations and provisions that provide
for the return of the seized things." | don't know

what M. Al pert did with that.

Based on the foregoing, | said

ASAP Reporting ServicesInc.
(613) 564-2727 (416) 861-8720
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that "as opposing counsel |'ve done all | could". I
can't very well do M. Alpert's job for him
representing the appellant.

| would ask that the third party
notion application, if allowed, | would rely on the
Bawol i n case under Tab 8 of the appellant's book of
authorities, to simlarly ask for costs fromthe
appellant. In that particular case, it was
$300. 00.

THE COURT: Thank you.

Anything further, M. Al pert?

MR, ALPERT: No.

THE COURT: Solicitor-client costs
are quite an exception, and ny handling of themis,
| would only order themin some very egregi ous
circunstances where | am satisfied that one side or
t he ot her has acted outrageously that would justify
solicitor-client costs. | don't see that type of
behaviour in this case, M. Al pert.

You are successful on your
application with respect to Rule 86. | do make an
order that the RCMP are to return the seized
docunents sei zed in January 2001 from M. Singh. On
that motion | will also order costs at $500. 00.

The notion with respect to Rule 82

ASAP Reporting ServicesInc.
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i s adj ourned sine die.
Thank you all very nuch.

- Wher eupon proceedi ngs adjourned at 11:20 a. m
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