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Otawa, Ontario
--- The decision and reasons of Paris J. were
handed down on April 4, 2007 at 4:00 p. m

PARIS J.: These are the reasons
in the matter of B.E S. T. Linen Supply and Services
Ltd. v. The Queen 2005-2022(GST) G

This is an appeal froma
reassessnent under Part | X of the Excise Tax Act by
which the M nister of National Revenue (the
M ni ster) made adjustnents to the anobunt payabl e by
t he Appel l ant under the Act for the period from
April 1, 2000, to Cctober 31, 2003.

These adj ustnents incl uded
$9,738.72 in GST that, according to the Mnister’s
cal cul ations, the Appellant had failed to coll ect
and report in relation to sales of used |inen
between July 13, 2001, and COctober 14, 2002. This
is the amount at issue in this matter.

Al t hough the Appellant also
referred to a refused I TC amount in his anended
Notice of Appeal, counsel for the Appellant
confirmed that this anpbunt was no | onger at issue.

I n any case, no evidence was filed pertaining to
refused | TC

The Appel lant clainmed that the
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used linen supplies in question were zero-rated
suppl i es according to subsection 165(3) of the Act
because the purchasers of the property exported it
from Canada.

Schedul e 6 of the Act deals with
zero-rated supplies and section 1 of Part V of
Schedul e 6 sets out that the follow ng are zero-

r at ed:

1. A supply of tangible
personal property (other than
an exci sabl e good) made by a
person to a recipient (other
than a consuner) who intends

to export the property where

(e) the person maintains

evi dence satisfactory to the
M ni ster of the exportation
of the property by the

recipient.

In this case, the evidence given
by the Appellant during the audit of used |inen

exportation was not found satisfactory by the
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M ni ster. The presunptions of fact used by the
Mnister in his assessnment are found in
par agraph 19 of the anended reply to the anmended
Noti ce of Appeal

I n his assessnment of the
Appel lant, the Mnister relied on, but not
exclusively, the follow ng findings and
presunptions of fact, as set out in paragraph 19 of
the Reply to Notice of Appeal

[ TRANSLATI ON|

(a) the Appellant is a registrant
for the purposes of Part IX
of the ETA;

(b) the Appellant’s fiscal year
begins on April 1 and ends on
March 30 of the follow ng
year;

(c) the Appellant did not keep
accounting records in the
adequate formand with the
rel evant information
necessary to determne its
obl i gations under Part |X of
the ETA during the period in

questi on;
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(d)

(e)

()

t he Appel |l ant operates, in
Canada - in Quebec to be nore
specific — a service that

cl eans and rents bed sheets,
pill owcases, bath towels,
tabl ecl oths, unifornms etc.
(hereinafter referred to as

t he beddi ng) for hotels,

restaurants, etc.,;

when the bedding is too worn
or damaged and, therefore, no
| onger neets the

clients’ (hotels and
restaurants) quality
standards, the Appell ant
supplies by sale said worn or
damaged bedding to third
parties, such as clothing and

linen recycling conpani es;

during the period in
guestion, the Appell ant
supplied by sale, in Canada,

wor n or damaged beddi ng for
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(9)

(h)

total consideration of

$315, 464. 68, broken down as
foll ows: $194,868.32 during
its fiscal year ending March
31, 2002, and $120, 606. 36
for its fiscal year ending

March 31, 2003;

not all of said supplies made
by the Appellant nentioned in
t he precedi ng sub- paragraph
are invoi ced, and when they
are, the identity of the
purchasers is not indicated
in a way that nmakes it
possi bl e to adequately

identify them

t he Appellant al so supplied
by sale 510 used barrels
during its fiscal year ending
March 31, 2003, for

consi deration of $5,100.00 -
200 barrels on August 5, for

consi deration of $2,000 to
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(i)

an unknown purchaser,
according to the invoice
prepared by the Appell ant,

but who is alleged to be

VWETI PP (NIG ) LTD according
to paragraph 5 of the anmended
Noti ce of Appeal, and 300
barrels on Cctober 14, 2002,
for consideration of

$3, 100. 00 t o KRAZNI AC | MPORT;

t he purchasers of said worn
or danaged bedding or said
used barrels took delivery in
Canada, i.e. the Appellant
did not itself ship the goods
supplied to the purchasers
outside of Canada, nor did it
hire a public carrier, to
send the goods supplied to

t he purchasers outside of
Canada, inasnuch as said
goods were apparently

exported from Canada after
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(J)

(k)

(1)

t he Appellant had made the

supply to said purchasers;

the Appellant did not collect
the GST on its supplies by
sale of the worn or damaged
beddi ng or the 510 used
barrel s acquired by the
purchasers, and the
purchasers did not pay GST to

t he Appel | ant;

t he Appellant did not provide
any evidence of exportation
by the purchasers that was
satisfactory to the M nister,
whet her in reasonable time or
not after having taken
delivery fromthe Appell ant
of all or part of the worn or
damaged beddi ng or the 510
barrel s supplied by the

Appel I ant by sal e;

t he anmpbunt of GST not
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col |l ected by the Appell ant
for supplies by sale of worn
or damaged beddi ng or the
used barrels is $22,440. 22,
i.e. 7% of $320,574.68
($315, 474. 68 + $5, 100. 00),
anount whi ch the Appel | ant
did not include in the
calcul ation of the net tax
that it reported to the

M nister for the period at

i ssue; and

t he Appellant therefore owes
the Mnister the anount of
$26, 164. 15 in adjustnents

(i ncluding the previously
ment i oned anount of

$22, 440. 22, this amunt of
$22, 440. 22 including the
amount of $12, 701.50 [ 7% of
$181, 450. 00 ($24, 750 +

$46, 600 + $110,100)] which is

contested) nmade to its net
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tax reported for the period
in question, plus the net

interest and the penalty.

The evidence reveals that the
Appel | ant operates a business in Quebec and Ontario
as described in paragraph 19(1) of the Reply to
Notice of Appeal and that, in its operations, it
sold quantities of used linen that no | onger net

its clients’ requirenents.

M. Raffoul, the Appellant’s
principal, testified that there was no market for
the used linen in Canada, but that the Appell ant
had started selling it to foreign conpanies in
2000. A certain M. Ahnmed had been introduced to
hi mas a purchaser or agent for foreign conpanies,
to wit, Wetipp, a N gerian conpany, and Krazni ak, a
Bosni an conpany.

Over a period of about three
years, the Appellant sold a quantity of linen to
M. Ahmed, who was acting on behalf of Wtipp and
Krazni ak. The Appellant issued M. Ahnmed a hand-
witten receipt, prepared by M. Raffoul, for each
sal e. Copies of these receipts were filed with the

Court as Exhibits A-8.1, A-8.12, and A-9.1 through
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9. 10.

On these receipts, M. Raffou
wote the name "Ahmed" and "Cash Sal e" or "Cash
Sal e" or "Ahnmed Nigéria" or "Cash sale offshore
conpany" or "Vezna Krazni ak Bosnia cash sale for
recycling in Bosnia" or other variations on the
sane thene.

There was no recei pt showi ng the
address of the purchaser or any other information
to identify this purchaser.

M. Raffoul testified that
M. Ahned paid in cash. He said that the goods were
for export and that in that case there was no GST
exi gi bl e on the sal es.

M. Raffoul said he tel ephoned
Revenu Québec and was given confirmation that he
was not obliged to collect the GST on these sales.

M . Ahmed picked up the goods from
the Appellant with a container that he filled
hinmself or had filled with the help of enpl oyees
t hat he brought with him

The evi dence al so reveal s that
all of the sales to M. Ahnmed were reported by the
Appel lant in its financial statenments and for

i ncone tax purposes.
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During the GST/ QST audit, the
audi tor asked the Appellant for evidence that the
used linen sold to M. Ahned between July 13, 2001,
and Cctober 31, 2002, had been exported. The
audi tor was | ooking for witten proof beyond the
copi es of invoices supplied to M. Ahned.

The Appellant nmade efforts to
obtain additional evidence of the exports and
submtted two letters from Wetipp and Krazniak to
t he auditor. However, the auditor did not accept
these letters as adequate evi dence of exportation.

The first letter, from Wti pp,
only referred to purchases nmade by Wetipp fromthe
Appel l ant prior to the sal es under review.

The second letter, from Krazni ak,
referred to purchases nade fromthe Appell ant
bet ween 2000 and 2001 in the anmount of $110, 100
(according to the letter) "For the purpose to be
resol d outside Canada." The dates of the sales and
the amounts did not correspond with the handwitten
i nvoi ces presented to the auditor.

The Appellant did not submit any
ot her evidence of exportation of goods to the
auditor prior to the issuance of the Notice of

Reassessnent .
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After the notice of reassessnent
was issued, the Appellant received three bills of
| ading from Weti pp and Krazni ak show ng t he used
linen exports. The three bills of |ading are dated
Novenber 19, 2001, August 30, 2002, and Cctober 18,
2002.
The Appel lant al so received a
letter fromWetipp date June 1, 2006, which
provi ded certain invoices pertaining to the used
linen sales that took place on August 12, 2000,
Cct ober 13, 2000, February 10, 2001 and March 24,
2001.
Wetipp also said inits letter,
Fol | owi ng our tel ephone
conversation, these are the
copi es of your invoices and
this is toconfirmto you
t hat the merchandi se bought
fromB.E S.T. Linen Supply
and Services was received by
us in the sanme shape and
form used, stained as when
they were delivered and were
not nodifi ed.

These docunents were given to
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counsel for the Respondent during the litigation.

The Appellant clainmed that all of
t he evidence provided to the Mnister is evidence
of the exportation of the goods sold to Wetipp and
Krazni ak and that these sales were therefore zero-
rated supplies. The Appellant clainmed that the
M nister, by refusing to accept this evidence,
failed to consider the relevant facts in exercising
his discretion under section 1 in Part V of
Schedul e 6 of the Act. Counsel for the Appellant
submtted that the auditor accepted that the goods
had been exported from Canada but was | ooking for
docunent ary evidence of this fact.

He referred to this Court’s
deci sion in Rockwood Motor Products v. The Queen
[2005] G S.T.C. 84, in which Chief Justice Bowran
al l oned the appeal in simlar circunstances.

Counsel for the Appellant also
clainmed that the requests for evidence made by the
auditor were satisfied and, in light of the
totality of the evidence, the Court should arrive
at the conclusion that the goods in question were
export ed.

Finally, and alternatively, the

Appel I ant was seeking cancellation of the penalties
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i nposed under section 281 of the Act given the
efforts made by the Appellant to conply with
section 1 in Part V of Schedul e 6.

The general rule is set out in

subsection 142(1) of the Act:

For the purposes of this
Part, subject to sections
143, 144 and 179, a supply
shal | be deened to be nade
I n Canada if

(a) in the case of a supply
by way of sale of tangible
personal property, the
property is, or is to be,
del i vered or made avail abl e
in Canada to the recipient
of the supply.

The GST is payable by the
pur chaser of a supply nade in Canada and
collectible by the supplier pursuant to subsections
165(1), 168(1) and 221(1) of the Act. In the case
of a zero-rated supply, the rate is set at 0% by
subsection 165(3) of the Act. As previously
i ndi cated, zero-rated supplies are listed in
Schedul e 6 of the Act and the rel evant provision

for exports is Part V of the Schedul e.
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The M nister’s decision that the
evi dence of exportation is not satisfactory is a
di scretionary decision. In Uanus Auto Sales v. The
Queen [2002]G S. T.C. 39, this Court held that the
Mnister is the only person who can deci de whet her
or not the evidence of exportation provided by a
t axpayer is satisfactory. The Court cannot
i ntervene unl ess the evidence denonstrated that, in
reaching his decision, the Mnister took into
account extraneous factors, failed to take into
account relevant facts, violated a |l egal principle
or acted in bad faith.

The evi dence does not prove, as
claimed by the Appellant, that the Mnister ignored
both of the letters from Wtipp and Krazni ak, and
the bills of lading. It is clear that the Mnister
consi dered them and anal ysed them eventually
rejecting themfor the reasons clearly detailed by
counsel for the Respondent in his argunents. |
accept his argunents concerning the inconsistencies
bet ween these docunents and the sales at issue.

As concerns the invoices
t hensel ves, the lack of details, such as the
purchaser’s address, and often even the nane of the

purchaser, justified the Mnister’s refusal to

A.S.A.P. Reporting ServicesInc.
(613) 564-2727 (416) 861-8720



© 00 N oo o b~ W N P

N RN NN NN R B R R R R R R R R
o A W N P O © 00O N OO O M W N +—» O

16

accept them as evidence of exportation.

There was al so no evi dence t hat
the M nister based his decision on irrel evant
factors or that he acted in bad faith, or that he
violated a principle of |aw

G ven this conclusion, the Court
has no right to intervene in this case.
| also reject the hypothesis that the auditor
accepted that the goods had been exported. The
evi dence does not support this argunment and the
Rockwood deci sion is not applicable.

Finally, the Appellant cannot be
successful wth a due diligence defence against the
application of the penalty under section 281 of the
Act. Even if M. Raffoul did contact Revenu Québec
to find out whether or not the Appellant had to
collect the GST and the QST on these sales, that in
itself is not sufficient to establish a due
di | i gence def ence.

In Stafford, Stafford and Jakeman
v. Canada [1995], G S.T.C. 7, Bowrman J. stated:

Due diligence involves nore
than merely accepting,
wi t hout nore, sone ora

advi ce that an assessor with
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t he Departnent of National
Revenue may have given them

In Wong v. The Queen [1996]

GS T.C 73, the Court said,

Due diligence is nothing nore
than the degree care that a
reasonabl e person woul d t ake
to ensure conpliance with the
Act. It does not require
perfection or infallibility.
It does, however, require
nore than a casual inquiry of
an official in the Tax
Depart nment .

I n conclusion, the Appellant has
not successfully denonstrated that the Court could
intervene in the Mnister’s decision that the
evi dence of exportation provided by the Appell ant
was not satisfactory. Yet the Respondent consented
to the assessnent being referred back to the
M nister for reconsideration and reassessnent, on
the basis that the sale of 280 barrels in Cctober
2002, for $2,800 was a zero-rated supply. This
results in a GST reduction of $196. The appeal is

allowed only for the purpose of taking this
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G ven the Appellant’s very limted
success in this matter, costs are awarded to the
Respondent .

[oral decision and reasons concluded at 4:15 p. m]

Trandlation certified true
On this 9th day of January 2008
Monica F. Chamberlain, Reviser
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