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BETWEEN: 
 

LINDY CRISCHUK, 
Appellant, 
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____________________________________________________________________ 
 

Appeal heard on May 10 and 11, 2010 at Kelowna, British Columbia 
 

By: The Honourable Justice Judith Woods 
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Counsel for the Appellant: Michael R. Dirk 

 
Counsel for the Respondent: David Everett 

____________________________________________________________________ 
 

JUDGMENT 
 

It is ordered that the appeal with respect to an assessment made on October 9, 
2007 pursuant to section 160 of the Income Tax Act is dismissed, with costs to the 
respondent.  
 
 
 Signed at Vancouver, British Columbia this 18th day of May 2010. 
 

“J. M. Woods” 
Woods J. 
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REASONS FOR JUDGMENT 

Woods J. 
 
[1] This appeal concerns an assessment in the amount of $73,231.73 that was 
issued to Mrs. Lindy Crischuk in respect of property transfers from her husband, Mr. 
Kazimierz Crischuk. The assessment was made pursuant to section 160 of the 
Income Tax Act.  
 
[2] Mr. Crischuk has had a history of non-compliance with the Act. In 2007, he 
was convicted in the British Columbia Provincial Court of the offence of failing to 
file income tax returns for the 2001, 2002 and 2003 taxation years. 
 
[3] Further, the respondent introduced evidence that strongly hints that Mr. 
Crischuk has taken measures from time to time to defeat his creditors, including the 
Canada Revenue Agency. For example, clients of Mr. Crischuk’s accountancy 
practice have sometimes paid for accounting services by issuing cheques to a church 
founded by Mr. Crischuk rather than paying Mr. Crischuk directly. Mr. Crischuk 
does not have sole signing authority on the church’s bank account. This background 
is not directly relevant to the issue to be decided. 
 
[4] On October 9, 2007, the day on which the assessment under appeal was issued 
to the appellant, Mr. Crischuk had an outstanding tax liability under the Act of at least 



 

 

Page: 2 

$87,392.66.  
 
Background facts   
 
[5] The Crischuk’s have lived at their current residence in Kelowna, British 
Columbia since 1996. The residence is, and has been throughout the relevant period, 
owned by the appellant.  
 
[6] Mr. Crischuk operates an accounting practice from an office in the family 
home. He is the primary breadwinner. 
 
[7] The household expenses are funded mainly by Mr. Crischuk and are paid out 
of joint bank accounts. Based on the evidence presented, it appears that the deposits 
into the joint accounts are just sufficient to pay the family expenses. Deposits into 
these accounts are made primarily by Mr. Crischuk. 
 
[8] The appellant has a modest income, which for the most part has been 
deposited into a savings account owned by her alone.    
 
[9] From time to time, the appellant has obtained mortgages on the Kelowna 
residence. This appeal concerns three such mortgages:  
 

a) a mortgage from the Bank of Nova Scotia (“Scotia Mortgage”) in 
the amount of $122,910 which was used for the purchase of the 
residence. The mortgage was obtained in March 1996 and was 
discharged in December 2006; 

 
b) a mortgage from Mission Creek Mortgage Ltd. (“Mission Creek 

Mortgage”) in the amount of $34,000. It was obtained in 
December 2004 and was discharged in March 2006; and 

 
c) a mortgage from Resmor Trust Company (“Resmor Mortgage”) 

in the amount of $252,375. It was obtained in September 2006 
and was still outstanding on October 9, 2007 when the 
assessment was issued.   

 
[10] The appellant was the sole borrower under these mortgages. Mr. Crischuk was 
a guarantor of the Scotia Mortgage and the Mission Creek Mortgage.  
 
[11] Also relevant to this appeal are leases on Chrysler vehicles which were 
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registered to the appellant.  
 
[12] Between December 2000 and April 2007, Mr. Crischuk paid the following 
expenses totalling $77,176.73 from the joint bank accounts: 
 

a) payments on the Scotia Mortgage totaling $51,684.78; 
 
b) payments on the Mission Creek Mortgage in the amount of 

$4,995; 
 
c) payments on the Resmor Mortgage in the amount of $12,322.49;1 

and 
 
d) payments on vehicle leases in the amount of $8,174.56.  

 
[13] As stated above, the amount assessed to the appellant under section 160 is 
$73,231.73. This is equal to the difference between the payments above 
($77,176.73), and the total deposits by the appellant into the joint bank accounts 
($3,945). These figures are not disputed. 
 
Analysis 
 
[14] Subsection 160(1) of the Act provides: 
 

160(1) Where a person has, on or after May 1, 1951, transferred property, either 
directly or indirectly, by means of a trust or by any other means whatever, to  

 
(a) the person's spouse or common-law partner or a person who has since 

become the person's spouse or common-law partner, 
 

(b) a person who was under 18 years of age, or 
 

(c) a person with whom the person was not dealing at arm's length, 
 

the following rules apply: 
 

(d) the transferee and transferor are jointly and severally liable to pay a part of 
the transferor's tax under this Part for each taxation year equal to the amount 
by which the tax for the year is greater than it would have been if it were not 
for the operation of sections 74.1 to 75.1 of this Act and section 74 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, in 
respect of any income from, or gain from the disposition of, the property so 
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transferred or property substituted therefor, and    
 

(e) the transferee and transferor are jointly and severally liable to pay under 
this Act an amount equal to the lesser of  

 
(i) the amount, if any, by which the fair market value of the property at the 

time it was transferred exceeds the fair market value at that time of the 
consideration given for the property, and    

 
(ii) the total of all amounts each of which is an amount that the transferor is 

liable to pay under this Act in or in respect of the taxation year in which 
the property was transferred or any preceding taxation year, 

 
but nothing in this subsection shall be deemed to limit the liability of the 
transferor under any other provision of this Act. 

 
[15] It is the position of the respondent that, for the purpose of section 160, the 
amounts above totaling $77,176.73 which were paid by Mr. Crischuk from the joint 
bank accounts constitute transfers of property from Mr. Crischuk to the appellant, 
and that the sole consideration given by the appellant for the transfers is $3,945, 
which represents her deposits into these accounts. 
 
[16] At the opening of the hearing, counsel for the appellant indicated that the only 
issue is whether adequate consideration was given for the transfers.  
 
[17] In particular, he submits that full consideration was given in the form of the 
following: (1) the appellant’s legal entitlement to be supported by her husband, (2) 
the use by Mr. Crischuk of a room in the home as an office, and (3) household 
services performed by the appellant.  
 
[18] Counsel for the respondent submits that none of the above should be 
considered as consideration for the property transfers. Some of the judicial decisions 
referred to in support are: Yates v. The Queen, 2009 FCA 50, 2009 DTC 5062; 
Logiudice v. The Queen, 97 DTC 1462 (TCC); and Tétrault v. The Queen, 2004 TCC 
332, 2004 DTC 2763.  
 
[19] In my view, the above decisions clearly support the respondent’s position and 
are dispositive of the issue raised by the appellant.  
 
[20] The Federal Court of Appeal’s decision in Yates, which was rendered only 
after this appeal was instituted, is the leading judicial authority on this issue.  
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[21] The Yates decision is not supportive of the appellant’s position, and it is 
binding on this Court. I would note, though, that prior to Yates the appellant’s 
position was supported, at least in part, by several decisions of this Court.  
 
[22] The issue in Yates was whether consideration for purposes of section 160 
could consist of family support obligations or the use of the matrimonial home.  
 
[23] All three judges in Yates wrote strong opinions which categorically rejected 
such arguments in relation to married couples. As stated by Blais J.A. (as he then 
was):  
 

   [71]  […] A plain language interpretation of subsection 160(1) does not allow for a 
family law exception, nor does it allow for an exception for household expenses. If 
Parliament had wanted to provide for such exemptions, it would have done so 
expressly. It is not for our Court to read these exemptions into the Act. 

 
[24] This is sufficient to deal with the appellant’s argument concerning family 
law obligations and the use of the matrimonial home. As for the household services 
performed by the appellant, I was not referred to a decision that specifically dealt 
with this.  
 
[25] I accept that it is possible for consideration to flow between spouses for 
purposes of section 160 (see Raphael v. The Queen, 2002 DTC 6798 (FCA)). 
However, the evidence here does not support such a finding here in relation to 
household services. 
 
[26] In order for consideration to be taken into account, it must be given for the 
property transferred. In this case, the household chores supplied by the appellant 
were more in the nature of a donation rather than as consideration for the property 
transferred. In this regard, I agree with the analysis by my colleague Archambault J. 
in Tétrault, above.  
 
[27] Counsel for the appellant attempted to distinguish Yates on the basis that the 
facts in Yates did not involve deposits into a joint bank account.  
 
[28] The problem that I have with this argument is that it has nothing to do with the 
issue of whether consideration has been received. 
 
[29] The point raised by counsel appears to relate to whether there were property 
transfers and not whether there was consideration. This was not raised as an issue 
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either in the notice of appeal or at the commencement of the hearing when I 
requested confirmation of the issues.  
 
[30] In any event, the fact that deposits were made by Mr. Crischuk into joint bank 
accounts does not assist the appellant. The assessment was based on the theory that 
transfers of property occurred when Mr. Crischuk made mortgage and lease 
payments from a bank account funded by him. It was not alleged that the transfers of 
property occurred when the deposits were made.   
 
[31] Finally, I would mention that counsel for the respondent addressed several 
other points in argument. None of these were disputed by the appellant, and it is not 
necessary that I consider them in these reasons.  
 
[32] I would briefly mention that the decision of the Federal Court of Appeal in 
Medland v. The Queen, 98 DTC 6358 appears to go a long way to support the 
position of the respondent that the payment of expenses by Mr. Crischuk constitutes 
transfers of property, at least in so far as the evidence before me reveals.  
 
[33] The appeal will be dismissed, with costs to the respondent.  
 
 
 

Signed at Vancouver, British Columbia this 18th day of May 2010. 
 

“J. M. Woods” 
Woods J. 

                                                 
1   The Reply indicates that the payments on the Resmor Mortgage were made out of the appellant’s savings account. 
This is inaccurate, but nothing turns on it as the evidence makes it clear that these payments were made from a joint 
bank account. This fact was not disputed at the hearing.  
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