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BETWEEN:
ANNETTE D. EDWIN,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

Appeal heard on March 24, 2010, at VVancouver, British Columbia.
Before: The Honourable Justice Pierre Archambault
Appearances.

Agent for the Appellant: Augustine V. Edwin
Counsdl for the Respondent: Bruce Senkpiel

JUDGMENT

The appeal with respect to the 2007 taxation year is allowed, without costs,
and the assessment is referred back to the Minister for reconsideration and
reassessment on the basisthat only half of the amount of $6,604.32 hasto be
included in the appellant’ sincome.

Signed at Magog, Quebec, this 4™ day of August 2010.

“Pierre Archambault
Archambault J.
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[1]  Onceupon atimeincome trusts were very popular structures for carrying on
businessin Canada. Provided al their income was distributed to their unitholders,
these trusts did not have to pay any income taxes. If the unitholders were tax-exempt
or not otherwise subject to tax in Canada, then no tax at all would be paid to the
Canadian tax authorities. Even for unitholders who were subject to tax, the income
trust structure had the benefit of alleviating the tax problem caused by the lack of full
integration in case where profits earned by public corporations were paid by way of
dividendsto their shareholders. So more and more corporations were considering
converting to income trusts This became a hot policy issue in Canada and, during a
federal eection, a promise was made not to change the favourable tax treatment
afforded by income trusts. Once elected and in power, those who had made the
promise realized that the Income Tax Act (Act) had to be amended to prevent a
substantial loss' of revenue for the Canadian Treasury, and Parliament was

! In Department of Finance News Release No. 2006-061, dated October 31, 2006, it is stated: "I left unchecked, these
corporate decisions [to convert to income trusts] would result in billions of dollarsin less revenue for the federal
government. .. ."
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consequently asked to adopt a bill amending the Act. Asresult of the amendments, it
is now less attractive to use the income trust structure for the purpose of carrying on a
business in Canada, and, according to Mr. Edwin, Mrs. Edwin’ s representative in this
appeal, many such trusts will have to be wound up before the end of thisyear. He
stated that these legidative changes caused a significant declinein the value of his
and hiswife’ sincome trust investments. So Mr. Edwin isavery upset and frustrated
taxpayer.

[2] Inaddition, Mr. Edwin wastold by the Canada Revenue Agency (CRA or
Minister) that he and hiswife could not claim the loss on their income trust
investments before they had disposed of them, and that they had to include in their
Income the amounts paid then by their income trusts as income distributions.

Mr. Edwin was aso told that the Act would have to be amended in order for them to
be able to deduct aloss without a disposition having taken place, and that this could
be “ accomplished through [his] MP’. On February 1, 2009, he wrote to his MP and
someone on the MP' s staff apparently told him that the best recourse would be to go
to the Tax Court of Canada.

[3] During histestimony before me, Mr. Edwin was concerned more than
anything with trying to get this Court to change the Act in order to solve some of the
problems that he had described in hisletter to his MP, for instance - in addition to the
problem already mentioned - those created by the loss of the dividend tax credit and
of the tax-free treatment of a portion of capital gains when dividends and capital
gains are received or realized through a sheltered account, such as aregistered
retirement savings plan. | told him that such changes to the tax system could only be
obtained from Parliament and that this Court (or any other court, for that matter)
could not grant him such changes. | explained to Mr. Edwin that a court can only
apply the law, not modify it. Therefore, he would have to go back to his MP or write
to the Minister of Finance. Understandably, Mr. Edwin became more frustrated, not
to say furious, and he |eft the hearing before it was over.

[4] When hefiled his own tax return for 2007, Mr. Edwin attached aletter signed
by him and hiswife informing the Minister that they had not included in their income
an amount of $6,604 that they had received from their income trusts, because they
considered that amount as being areturn of capital. It does not appear from areview
of Mrs. Edwin’stax return that a smilar |etter was attached thereto. The Minister
reassessed Mrs. Edwin, including in her income the amount of $6,604.32 and
imposing a penalty of $102. In addition, the Minister also calculated a social benefit
repayment of $697 pursuant to section 145 of the Employment Insurance Act because
Mrs. Edwin had received employment insurance benefits during the year and her net
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income for 2007 was at least $55,918. Mr. Edwin admitted that hiswife also received
employment insurance benefits for more than one week in the taxation years from
1997 to 2006.

[5] TheMinister deleted the penalty after Mrs. Edwin filed anotice of objection.
When Mrs. Edwin appeared before this Court, only her husband testified. In his
testimony, he stated that the income received from the income trusts was payablein
the joint names of hiswife and him. In addition, as stated in the Reply to the Notice
of Appeal, the Minister had assumed, in assessing Mrs. Edwin, that she and her
spouse were jointly in receipt of the $6,604.32. Counsel for the Minister admitted
during the course of the hearing that Mrs. Edwin’s appeal should be allowed and that,
accordingly, only half of the $6,604.32 should be included in her income.

[6] For all these reasons, Mrs. Edwin’'s appea with respect to the 2007 taxation
year will therefore be alowed, without costs, and the assessment referred back to the
Minister for reconsideration and reassessment on the basisthat only half of the
$6,604.32 has to be included in her income.

Signed at Magog, Quebec, this 4™ day of August 2010.

“Pierre Archambault”
Archambault J.
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