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Respondent. 
____________________________________________________________________ 
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By: The Honourable Justice Brent Paris 
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Counsel for the Appellant: Curtis R. Stewart 
Counsel for the Respondent: Mark Heseltine 

____________________________________________________________________ 
 

JUDGMENT 

The appeals from reassessments made under the Income Tax Act for the 
1994, 1995, 1996, 1997, 1998, 1999 and 2000 taxation years are allowed, and the 
reassessments are referred back to the Minister for reconsideration and 
reassessment in accordance with the attached Reasons for Judgment and 
Particulars of Settled Issues.  
 
Signed at Ottawa, Canada, this 10th day of September, 2010. 
 

“Brent Paris” 
Paris J.
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BETWEEN: 

E.F. ANTHONY MERCHANT, 
Appellant, 

and 
 

HER MAJESTY THE QUEEN, 
Respondent. 

 
REASONS FOR JUDGMENT 

Paris J. 
 
[1] These are appeals from reassessments of Mr. Merchant’s 1994 to 2000 
taxation years. While the Notices of Appeal raise many issues, the parties reached a 
settlement with respect to the majority of these matters prior to the hearing. 
Particulars of the settled issues are appended to these reasons. 
 
Background 
 
[2] Mr. Merchant is a lawyer and businessman and lives in Regina.  
 
[3] Merchant (2000) Ltd. (“Merchant 2000”) is a Canadian corporation, the shares 
of which are owned by Mr. Merchant and members of his family. Merchant 2000 
was incorporated in the early 1980s. 
 
 
[4] Merchant (2000) U.S. Inc. (“Merchant U.S.”) is a U.S. corporation wholly 
owned by Merchant 2000. Merchant U.S. was incorporated in the mid-1980s.  
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Issues 
 
[5] The issues remaining in appeal are: 
 

1994 
 
i)  whether the Appellant received a shareholder benefit of $162,500 from 

Merchant 2000 in his 1994 taxation year within the meaning of 
subsection 15(1) of the Income Tax Act;1and if so, 

 
ii)  whether the Minister was entitled to reassess the Appellant’s 1994 

taxation year beyond the normal assessment period to include the 
unreported amount;  

 
iii)  whether the Minister properly imposed a penalty under 

subsection 163(2) of the Act on the unreported amount; 
 
1995 to 1998 and 2000 
 
i)  whether the Appellant’s shareholder loan balance with Merchant 2000 

was in a deficit balance at the end of his 1995 to 1998 and 2000 taxation 
years by the following amounts: 

 
   1995  $325,781 
`   1996  $141,014 
   1997  $153,750 
   1998  $198,250 
   2000    $20,000 
 

thereby requiring him to include these amounts in income pursuant to 
subsection 15(2) of the Act, and requiring him to include deemed 
interest with respect to his outstanding shareholder loans as required by 
subsection 80.4(2) of the Act; and, if so;  

 
(ii) whether the Minister properly imposed subsection 163(2) penalties on 

the unreported amounts.  
 

 
 
                                                 
1  R.S.C. 1985, c.1 (5th Supp.). 
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1994  
 
[6] The reassessment of the shareholder benefit of $162,500 in the Appellant’s 
1994 taxation year arose as a result of his receipt of this amount from Merchant U.S. 
on December 19, 1994. While the actual amount received by the Appellant was 
$165,000, he returned $2,500 to as an overpayment. 
 
 
[7] The payment of $165,000 was made by a transfer from an investment account 
belonging to Merchant U.S. at CIBC Wood Gundy to another CIBC Wood Gundy 
account owned by the Appellant. The Appellant directed CIBC Wood Gundy to 
make the transfer. 
 
[8] Previously, on November 16, 1994 the Appellant had directed CIBC Wood 
Gundy to transfer $162,500 from an account held by Merchant 2000 to the account of 
Merchant U.S. Before the transfer from Merchant 2000 to Merchant U.S., the balance 
in the latter’s CIBC Wood Gundy account was $325.48.  
 
[9] The Respondent maintained that the Appellant did not give any consideration 
for the transfer to either Merchant U.S. or Merchant 2000 and that it was an 
appropriation by him from Merchant 2000 by means of an indirect transfer. 
Therefore he was required to include this amount in income pursuant to 
subsection 15(1) the relevant portions of which read:  
 

15(1)  Where at any time in a taxation year a benefit is conferred on a shareholder, 
or on a person in contemplation of the person becoming a shareholder, by a 
corporation …  

 
the amount or value thereof shall, except to the extent that it is deemed by 
section 84 to be a dividend, be included in computing the income of the 
shareholder for the year.  
 

[10] The Appellant said that the payment from Merchant U.S. to the Appellant on 
December 19, 1994 was a partial repayment of loans he had made to Merchant U.S.  
 
[11] According to the Appellant’s evidence, he had loaned money directly to 
Merchant U.S. and Merchant 2000 on an ongoing basis since their incorporation to 
fund various business ventures in which those companies were involved. He stated 
that he had kept a record of the loans he had made to Merchant U.S. and Merchant 
2000. These records consisted of tally sheets, partly handwritten and partly typed, 
recording loans and repayments by date and a brief note regarding the nature of the 
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payment. The loan tally sheets presented by the Appellant at the hearing included an 
entry dated November 20, 1994 showing a repayment of $162,500 from Merchant 
U.S. to the Appellant. According to the loan record,2 the $162,500 repayment 
reduced indebtedness of Merchant U.S. to the Appellant from $320,800 to $158,400. 
(It was admitted by the Appellant that the correct balance should have been 
$158,300.) 
 
[12]  The Appellant said that the Merchant U.S. repaid the amount to the Appellant 
out of the proceeds received by Merchant U.S. from a sale of property by it to 
Merchant 2000.  
 
[13] Merchant U.S., along with a group of investors organized by Mr. Eli Fluter, a 
friend and business associate of the Appellant, had purchased a number of real estate 
interests in the U.S. Merchant U.S. was apparently a passive investor in these deals, 
providing cash as required to purchase and maintain the properties. At some point 
prior to 1993, Merchant U.S. had acquired a 75% interest in an agreement for sale 
of property in Phoenix, Arizona (the Phoenix property).  The Appellant said that 
Merchant U.S. had sold three-quarters of the 75% interest to Merchant 2000 in 1993 
for $650,000. The Appellant said that the remaining one-quarter of Merchant U.S.’s 
original interest was the property that was sold to Merchant 2000 in 1994 for 
$162,500, and the payment by Merchant 2000 to Merchant U.S. on November 16, 
1994 was the consideration for that purchase.  
 
[14] The Appellant referred to a letter he wrote to CIBC Wood Gundy dated 
January 30, 1995 in which he stated:  
 

Merchant (2000) U.S. Inc. sold the remaining portion of its ownership of property in 
Phoenix to Merchant (2000) Ltd. Merchant (2000) was to have paid $162,500 in 
connection with the sale. As a result of my mistake, $165,000 was paid. Please 
transfer $2,500 from my account to the account of Merchant (2000) Ltd.  

 
The Appellant also presented documents referring to a subsequent sale of the 
Phoenix property by Merchant 2000 to a related company, Merchant Arizona 
(2000) Ltd., for $625,000 in 1995. Finally, the Appellant also produced a copy of 
Merchant 2000’s tax return for its 1995 taxation year in which it reported a 
disposition of the Phoenix property for $625,000.  It showed its cost of the 
property as $812,500, and claimed a capital loss of $187,500. 
 

                                                 
2  Exhibit A-1, tab 2890. 
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[15] Later, in 1998, Merchant 2000 sought to amend this return on the basis that 
the sale to Merchant Arizona did not proceed, and submitted revised capital loss 
schedules to the CRA.  Those schedules and the capital loss amendment were 
apparently accepted by the CRA.  The Appellant said that he and his accountant 
had decided to “unwind” the transaction because Merchant 2000 could not use the 
capital loss.  
 
[16] Respondent’s counsel submitted that the Appellant’s explanation for the 
$162,500 transfer from Merchant U.S. to the Appellant was not credible. He said that 
the Court should not accept the Appellant’s evidence that Merchant U.S. owed the 
Appellant money or that it transferred an interest in the Phoenix property to Merchant 
2000. Counsel said that the Appellant refused to provide any documents from 
Merchant U.S. to the Canada Revenue Agency (CRA) auditor during the course of 
the audit which led to the reassessments before the Court, which should affect the 
weight given to the Merchant U.S. loan tally sheet presented by the Appellant.   
 
[17] Furthermore, the Respondent counsel argued that the Appellant’s evidence that 
Merchant U.S. transferred an interest in the Phoenix property to Merchant 2000 for 
$162,500 was inconsistent with the Appellant’s statement in a letter to the CRA 
auditor in May 2000 that suggested that the property had always been owned by 
Merchant U.S. In that letter, the Appellant was responding to a CRA demand for 
information from Merchant Arizona. One of the CRA’s requests was that Merchant 
Arizona provide “all documentation regarding the acquisition and disposal of the 
Phoenix property”. The Appellant, on behalf of Merchant Arizona, wrote back 
that:  
 

If you have some case authority for the proposition that Merchant Arizona 
(2000) Ltd., now defunct, has some responsibility to produce information 
regarding an American company owned by the same shareholders, and in 
particular the affairs of the American company regarding ownership of property 
in Phoenix, Arizona, in the United States, I would be interested in that authority 
and may change my mind but I can not imagine that there is anything that 
supports the proposition that you advance.  I care about the principle.  You are not 
entitled to documents from Canadian companies or individuals about property 
purchased by a US Company and always owned by that US company. 

 
The Appellant told the Court that the representation that the Phoenix property had 
always been owned by a U.S. company was incorrect, but offered no explanation 
for what he wrote.  
 
[18] On the balance of the evidence, I am satisfied that the $162,500 payment from 
Merchant U.S. to the Appellant in 1994 was a repayment of money owing to him by 
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Merchant U.S.  I accept the Appellant’s evidence that the loan tally sheets are an 
accurate statement of loans he made to Merchant U.S., and of the repayments from 
Merchant U.S. to him. There is nothing that would lead me to conclude that the loan 
record sheets or entries on those sheets were fabricated by the Appellant.  
 
[19] It is not clear whether the Appellant ever gave these documents to the CRA 
auditor. At the hearing, he said he did not recall if he had, and the auditor was not 
called as a witness.  The Respondent asked that I infer that the documents were not 
provided, on the basis of the Appellant’s refusal to comply with the auditor’s request 
to Merchant Arizona to produce documents relating to the acquisition and disposition 
of the Phoenix property, and the Appellant’s statement that the CRA did not have 
authority to demand documents from a U.S. corporation. I am not prepared to do so 
in the absence of evidence from the auditor that the loan records for Merchant U.S 
were not given to him or in the absence of any evidence of a specific request and a 
specific refusal by the Appellant to provide them.    
 
[20] While it is not necessary to decide the question, the $162,500 payment from 
Merchant 2000 to Merchant U.S. immediately prior to this transfer of the same 
amount by Merchant U.S. to the Appellant, I find that this was consideration for the 
sale of Merchant U.S.’s remaining interest in the Phoenix property. This is supported 
by the contemporaneous reference to the sale in the Appellant’s January 30, 1995 
letter to CIBC Wood Gundy. It is also supported by Merchant 2000’s recording of its 
cost of the Phoenix property in its 1995 tax return. The cost shown, $812,500, is 
consistent with the acquisition of the interest in two stages: a three-quarter interest for 
$650,000 in 1993 and a one-quarter interest for $162,500 in December 1994. 
Merchant 2000 was also represented as the owner of the Phoenix property in the 
documents relating to what I will refer to as the aborted sale of the property to 
Merchant Arizona. The documents dating from the time when the transfer was 
alleged to have occurred are, in my view, the best indicators of what, in fact, took 
place.  
 
[21] The Appellant’s representation in his May 13, 2000 letter that the property was 
always owned by Merchant U.S. was inconsistent with the earlier documentary 
evidence, and was, as far as I can determine, not accurate. By itself, however, this 
misrepresentation is not a sufficient basics to find that the evidence given by the 
Appellant at the hearing was not reliable.  
 
[22] Before I leave the issue of the ownership of the Phoenix property, I would also 
note that the assumptions on this point, as pleaded in paragraph 18 of the Reply to 
Notice of Appeal relating to the 1994 taxation year are contradictory. Subparagraphs 
18(g), (h) and (i) state: 
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(g) on July 27, 1993, Merchant (2000) Ltd. purchased an interest in land in 

Phoenix Arizona legally described as: 
  SE 1/4 of NE ¼ of section 21 
  Township of North Range 1 
  East Maricopa County, Arizona 
 
  [hereinafter the “Phoenix Property] 
 
 from Merchant (2000) U.S. Inc. for $650,000; 
 
(h) on July 28, 1993, the Appellant loaned $650,000 to Merchant (2000) Ltd.; 
 
(i) on July 28, 1993, Merchant (2000) Ltd. paid $650,000 to Merchant U.S. 

(2000) Inc. in consideration for the interest in the Phoenix Property; 
 
    

Subparagraphs (u) and (v) read: 
 

(u) in 1998, Merchant (2000) U.S. Inc. sold the Phoenix Property to an arm's 
length party; 

 
(v) the Phoenix Property was purchased by and was always owned by Merchant 

(2000) U.S. 
 

And subparagraphs 18(z), (aa), (bb) and (cc) read: 
 

(z) Merchant (2000) Ltd. purchased the Phoenix Property for $812,500; 

(aa) the Appellant credited his shareholder account with Merchant (2000) Ltd. 
by $650,000 in August 1993; 

 
(bb) in December 1994, the Appellant directed the transfer of $162,500 from  
 Merchant (2000) Ltd. to himself through Merchant (2000) U.S. Inc 
 
(cc) the sum of the shareholder’s loan credit described in paragraph 18(aa) and 

the transfer described in paragraph 18(bb) is $812,500, the original purchase 
price of the Phoenix Property described in paragraph 18(z). 

 
[23] The Minister’s assumption that Merchant 2000 purchased the property for 
$812,500 in two transactions (for $650,000 and $162,500) and his assumption that 
Merchant U.S. always owned the property are clearly inconsistent.  In Loewen v. The 
Queen,3 the Federal Court of Appeal, per Sharlow JA stated: 
                                                 
3  2004 FCA 146. 
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9 It is the obligation of the Crown to ensure that the assumptions paragraph is 
clear and accurate. For example, the Crown cannot say that the Minister assumed, 
when making the assessment, that a certain car was green and also that the same car 
was red, because it is impossible for the Minister to have made both of those 
assumptions at the same time: Brewster v. R. (1976), 76 DTC 6046, [1976] C.T.C. 
107 (Fed. T.D.). 

 
[24] Since the Appellant has shown that the $162,500 payment from Merchant 
U.S. to the Appellant in 1994 was a repayment of amounts owing by Merchant U.S. 
to the Appellant and was not an appropriation from Merchant 2000, it is not 
necessary for me to decide what effect pleading of inconsistent assumptions would 
have on the onus of proof in this case.  However, it would seem logical that the onus 
would shift to the Respondent to prove the basis of the assessment where the 
assumptions that are pleaded are contradictory and effectively cancel each other out.  
 
[25] Given my findings above, there is no need to consider the submissions relating 
to subsection 152(4) or subsection 163(2) of the Act as they relate to the Appellant’s 
1994 taxation year.   
 
1995 to 1998 and 2000 
 
[26] The next question to be determined is whether the Appellant was indebted to 
Merchant 2000 at the end of the 1995, 1996, 1997, 1998 and 2000 taxation years by 
the following amounts: 
 

1995  $325,781 
 1996  $141,014 
 1997  $153,750 
 1998  $198,250 
 2000    $20,000 

 
If he was, he would be required by subsection 15(2) of the Act to include the amount 
he owed to the corporation in his income and would be required by subsection 
80.4(2) to include a deemed interest benefit in respect of the outstanding debt. The 
relevant parts of those provisions read as follows: 
 

15(2)  Where a person … is  … and the person … has in a taxation year received a 
loan from or has become indebted to the particular corporation, …the 
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amount of the loan or indebtedness shall be included in computing the 
income for the year of the person or partnership …  

 
 
80.4(2) Where a person …was  
 
 (a)  a shareholder of a corporation, 
 

… 
  

and by virtue of that shareholding that person … received a loan from or 
otherwise incurred a debt to, that corporation…the person … shall be 
deemed to have received a benefit in a taxation year equal to the amount, if 
any, by which  

 
(d)  all interest on all such loans and debts computed at the prescribed 

rate on each such loan and debt for the period in the year during 
which it was outstanding 

 
  exceeds 
 

(e)  the amount of interest for the year paid on all such loans and debts 
not later than 30 days after the later of the end of the year and 
December 31, 1982. 

 
[27] The auditor made two adjustments to the Appellant’s shareholder loan account 
with Merchant 2000 which resulted in the Appellant owing the corporation the 
amounts set out above.  The first adjustment was to correct an alleged adding mistake 
of $85,996 in the Appellant’s favour in respect of an entry to the account dated 
November 9, 1984. The auditor also reversed a credit of $650,000 in the shareholder 
loan account dated August 8, 1993 on the basis that the Appellant did not loan this 
amount to the corporation.  
 
Adding Error 
 
[28] In examining the shareholder loan account register, the CRA auditor found 
what appeared to be four adding errors in the following amounts:  
 
 

November 9, 1984 $85,996 
1986     (500) 
1987     (600) 
1991    1,400 
Total $86,296 



 

 

Page: 10 

The Appellant is only challenging the adjustment relating to the alleged error of 
$85,996. 
 
[29] The shareholder loan register showed a loan of $38,000 by the Appellant to the 
company on November 9, 1984. The previous entry in the register showed that 
Merchant 2000 owed the Appellant $100,494. After the $38,000 loan, the balance in 
the account was recorded as $224,490 owing to the Appellant.  On its face, this was 
an $85,996 overstatement of the amount owing to the Appellant.  
 
[30] The Appellant testified that the shareholder loan record was incomplete for the 
period prior to November 9, 1984 and that the November 9, 1984 balance of 
$224,940 owing to him was supported by a memo he wrote on November 6, 1984. 
That memo referred to the purchase by Merchant 2000 of his spouse’s and mother’s 
interest in certain Phoenix properties for $363,678 of which $186,490 was paid by 
the Appellant and treated as a loan to the company. The memo states that “the 
balance remaining due to [the Appellant] as an interest free loan to the company is 
$186,490.” This amount, along with the $38,000 he advanced to Merchant 2000 on 
November 9, 1984 made up the total shareholder loan credit of $224,490 recorded on 
that date.  
 
[31] In argument, the Respondent did not challenge the authenticity of the 
November 6, 1984 memo referring to the shareholder loan balance of $224,490 
owing to the Appellant, and agreed that the document appeared to account for the 
discrepancy in issue. Counsel expressed surprise, though, that this memo had not 
been included with the shareholder loan register. 
 
[32] In my view, the Appellant has provided sufficient evidence that his 
shareholder loan balance in Merchant 2000 was not overstated by $85,996 in 1984. 
The explanation provided by the Appellant is plausible, given the documentary proof 
he has provided. The figures from the November 6, 1984 memo tie in exactly to the 
shareholder loan balance at November 9, 1984 and provide a basis for that entry.  It 
should also be kept in mind that the audit which led to these reassessments occurred 
in 2000, some 16 years after the day of the entry. In these circumstances, I find that 
the memo provides prima facie evidence that the correct shareholder loan balance 
was $224,490 on November 9, 1984. 
 
$650,000 Entry  
 
[33]  The next question to be determined is whether the Appellant loaned $650,000 
to Merchant 2000 on August 8, 1993.  
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[34] The evidence shows that on July 27, 1993 Merchant 2000 entered into a 
written agreement to purchase an interest in the Phoenix property from Merchant 
U.S. for $650,000. The Appellant testified that Merchant U.S. repaid him $650,000 
of the money it owed him, and he loaned these funds to Merchant 2000 to enable it to 
pay Merchant U.S. 
 
[35] The tally sheet of the Appellant’s loans to Merchant U.S. shows an entry on 
July 28, 1993 indicating a repayment of $650,000 to the Appellant. The Appellant’s 
shareholder loan account in Merchant 2000 was credited in the amount of $650,000 
on August 8, 1993 with the notation “lent by me (Phoenix property).”  
 
[36] While no money changed hands between the parties, there was an offsetting of 
funds owing by Merchant U.S. to the Appellant, by the Appellant to Merchant 2000, 
and by Merchant 2000 to Merchant U.S.  
 
[37] The Appellant maintains that the entries in the Appellant’s Merchant U.S. loan 
account and his Merchant 2000 shareholder loan account are consistent with the 
Appellant’s evidence and intention. Counsel submitted that the reduction of the 
Appellant’s loan balance with Merchant U.S. was valid consideration for the increase 
to his shareholder loan to Merchant 2000. There was no net change to the aggregate 
amount owing to him by the two companies as a result of the transactions relating to 
the purchase of the Phoenix property.  
 
[38] The Respondent’s position is that there was no transfer of an interest in the 
Phoenix property to Merchant 2000 in 1993 and that there was no proof that 
Merchant U.S. ever owned such an interest in the first instance. The Respondent 
asserts, therefore, that there was no loan made by the Appellant to Merchant 2000 on 
August 8, 1993 because there was no property purchased by Merchant 2000 from 
Merchant U.S. at that time.  
 
[39] My first observation is that in reassessing the Appellant, the Minister appears 
to have accepted that Merchant U.S. owned an interest in the Phoenix property. At 
subparagraph 18(v) of the Reply to the Notice of Appeal from the reassessment of the 
Appellant’s 1995 taxation year, it is pleaded that the Minister assumed that:  
 

(v)  the Phoenix Property was purchased by and was always owned by Merchant 
(2000) U.S. Inc.  

 
[40] The issue would be then whether the Appellant has shown that a part of this 
interest was transferred to Merchant 2000 in 1993. The Appellant produced a copy of 
an executed written agreement stating that Merchant U.S. was transferring 75% of its 
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interest in the Phoenix property to Merchant 2000 for consideration of $650,000. 
This agreement, along with Merchant 2000’s tax filings as outlined earlier in these 
reasons, all treat the property as having been transferred to Merchant 2000 in two 
stages in 1993 and 1994, and I accept that it was transferred in that manner. 
 
[41] Although no money was exchanged at the time of the sale in 1993, the 
accounting by the parties between themselves for the amounts owing that arose from 
the transaction are consistent with description of the transaction given by the 
Appellant and corroborated by the loan records kept by him, and by the sale 
agreement between Merchant U.S and Merchant 2000.  Parties may agree to set off 
amounts due rather than pay money back and forth, and the set off will constitute 
payment and receipt of the amounts, respectively. (see for example: Armstrong v. 
Minister of National Revenue 88 DTC 1015). 
 
[42] I find that the offsetting of the amount the Appellant was owed by Merchant 
U.S. against the amount due from Merchant 2000 to Merchant U.S. for the purchase 
of the Phoenix property was valid consideration for the $650,000 credit to the 
Appellant’s shareholder loan account with Merchant 2000.  
 
[43] The Respondent’s counsel also submitted that the Appellant had not shown 
that the value of the interest in the Phoenix property was equal to $650,000 at the 
time of the transfer. This position, though, was not raised in the Reply and no 
application to amend the pleadings was made. Therefore it is not properly before the 
Court and it is not necessary to analyse this submission.  
 
[44] Given my finding in favour of the Appellant with respect both adjustments 
made by the auditor to the shareholder loan account, it follows that the 
subsection 80.4(2) deemed interest benefit and the gross negligence penalties should 
also be reversed.  
 
Conclusion 
 
[45] The appeals will therefore be allowed, in part, in accordance with these 
reasons and in accordance with the partial settlement between the parties set out in 
the appendix to these reasons. The Appellant’s counsel requested the opportunity to 
make further representations regarding costs, and dates will be set by the Registrar of 
the Court to allow the parties to do so.  
 
 
Signed at Ottawa, Canada, this 10th day of September, 2010. 
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“Brent Paris” 

Paris J.
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