Docket: 2009-291(1T)|

BETWEEN:
RAYMOND HOURIE,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

Appeals heard on August 17, 2010, at Prince George, British Columbia

Before: The Honourable Justice L.M. Little
Appearances:

For the Appellant: The Appellant himself
Counsdl for the Respondent: Bruce Senkpiel

JUDGMENT

The apped s from the assessments made under the Income Tax Act for the 2004
and 2005 taxation years are dismissed, without costs, in accordance with the attached
Reasons for Judgment.

Signed at VVancouver, British Columbia, this 26th day of October 2010.

“L.M. Little”
Little J.
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A. FACTS

[1] The Appellant resides in the village of Sinclair Mills, British Columbia
Sinclair Millsis approximately 110 kilometres east of Prince George, B.C..

[2] In the 2004 and 2005 taxation years, the Appelant was employed on a
full-time bass by Canadian Forest Products Ltd. in a sawmill located in
Prince George, B.C..

[3] The Appdlant testified that in 2003, he decided that he would start a tourism
activity business in the Sinclair Mills area. The Appellant decided to name his
business as Wilderness Mountain Adventures (“Wilderness’).

[4] The tourism activity that the Appellant wished to commence primarily
included snowmobiling, i.e, the Appellant proposed to take passengers on a
snowmobile for afee. The Appellant testified that he was a recreational snowmobiler.
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[5] When the Appellant filed his Income Tax returns for the 2004 and 2005
taxation years, he claimed the following income and expenses:

2004 Taxation Y ear

REVENUE 0.00
EXPENSES:

L oss due to theft 246.97
Advertising, communication 578.98
Rent on RX1000 Snowmobile 3,408.00
Research and Devel opment 1,815.26
Maintenance & repairs (Welding for ded) 50.00
Supplies ($3,774.00 start-up + $6,064.66 (current) 9,838.66
Legal, accounting feesto spouse 3,500.00
Rent for shop 1,487.30
Training, Professional Development 1,640.16
Bank charges, interest 180.00
TOTAL EXPENSES CLAIMED $22,745.33
NET BUSINESS LOSS CLAIMED $22,745.33
2005 Taxation Y ear

REVENUE 0.00
EXPENSES:

Businesstax, fees 368.00
Fuel 6,084.53
Insurance 2,106.06

| nterest 2,384.05
Maintenance & repairs 1,170.98
Management & Administration fees to spouse 3,500.00
Supplies 7,852.86
Rent (on RX1000 Snowmobile) 3,408.00
Travel 2,290.74
Telephone, utilities 1,387.97
Bank charges, interest 1,325.88
TOTAL EXPENSES CLAIMED $31,879.07
TOTAL BUSINESS LOSS CLAIMED $31,879.07
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[6] The Minister of National Revenue disalowed al of the losses claimed by the

Appdlant.

B. ISSUE

[7] The issue is whether the Appellant is entitled to deduct any of the amounts
claimed as business expenses in the 2004 and 2005 taxation years.

C. ANALYSISAND DECISION

[8] During the hearing, the following facts were established:

a)

b)

f)

0)

h)

The Appellant had no revenue from the operation of Wilderness in the
2004 and 2005 taxation years,

The Appéelant did not prepare a business plan in respect of the
Wilderness business,

The Appellant did not obtain a business licence for Wilderness;

The Appellant did not obtain liability insurance in respect of the
operation of Wilderness;

The Appédllant did not apply for or obtain the necessary business permits
in respect of the operation of Wilderness;

In the 2004 and 2005 taxation years, the Appellant did not own any land
on which to operate the proposed business activity of Wilderness.
(Note: The Appellant’s spouse later purchased land in Sinclair Mills
and the Appellant later acquired an interest in this property.);

No staff was hired and trained by the Appellant in connection with the
proposed business activity of Wilderness;

Wilderness did not have any clientsin the 2004 and 2005 taxation years;
The Appellant and his wife testified that the liability insurance for a

snowmobile touring business had an “astronomical” cost. The Appellant
said,



j)

K)
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For snowmobiles. It wasjust not feasible.
(Transcript, page 50, lines 7 to 8);

The Appellant said that he and his wife have now decided not to pursue
their plans to develop a business based upon touring on snowmobiles,
but to start a “Cat-Skiing” business. The Appdlant said that a Cat-
Skiing business was somewhat similar to “Heli-Skiing”, however, in
Cat-Skiing you use a Caterpillar-powered vehicle pulling a trailer with
passengers, rather than a helicopter. He said that he proposes to
purchase a Caterpillar vehicle or Bombardier at an auctionand “... get a
crummy off an old bus ...” (Transcript, page 51, line 13). The Appellant
said that the cost of the Cat-Skiing equipment and the other equipment
to carry skiers up the hill would be approximately $35,000. (Note: The
word “crummy” is defined in the Canadian Oxford Dictionary as “an
old or converted vehicle for transporting loggers from their camp to
work”.);

The Appellant sad that the revenue avallable from a Cat-Skiing
operation is $400 to $600 per person per day whereas the revenue from
snowboarding is $75.00 aday (Transcript page 50, lines 22 to 25); and

The Appdlant said that on August 17, 2010, they applied for a loan
from a Métis organization in order to obtain the funds required to
purchase the Cat-Skiing equipment and develop the new business.

[9] The Appellant maintains that his business commenced in 2003 when he and
his family moved from the Pineview area of Prince George to Sinclair Mills. He said,

... It took the shape of a business at that point. | consciously made a choice to make
abusiness at that point. ...

(Transcript, page 48, lines 20 to 22)

[10] Counsd for the Respondent said that, with respect to when a business had
commenced, case law in this area has confirmed many times that a taxpayer has to
have more then a subjective intention to form a business.
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[11] Counsd for the Respondent referred to Interpretation Bulletin IT 364, whichis
headed “Commencement of Business Operations’. IT 364 contains the following
statements:

For an amount to be deducted on the grounds that it was an expense incurred for the
purpose of gaining or producing income from a business, the taxpayer must have
been carrying on business in the fiscal period in which the expense was incurred.
Therefore, where a taxpayer proposes to undertake a business and makes some
initial expenditures with that purpose in mind, it is necessary to establish whether
they preceded the commencement of the business or whether the business had in fact
commenced and they were expenses incurred during preliminary steps leading to the
start of normal operations. Consequently, the date when the business can be said to
have commenced must be known.

(Transcript, page 18, lines 7 to 22)

It is not possible to be specific about the point in time when a contemplated business
becomes an actua business. Generally speaking, it is the Department’s view that a
business commences whenever some significant activity is undertaken that is a
regular part of the income-earning process in that type of business or is an essential
preliminary to normal operations.

(Transcript, page 19, lines 2 to 10)

In order that there be a finding that a business has commenced it is necessary that
there be a fairly specific concept of the type of activity to be carried on and a
sufficient organizational structure assembled to undertake at least the essentia
preliminaries.

(Transcript, page 19, lines 18 to 23)

[12] The evidence also indicates that from the 2003 taxation year to the 2008
taxation year, the Appdlant incurred expenses totalling $94,000.00 and received zero
dollarsin revenue from the operation of the business or proposed business.

[13] Counsd for the Respondent also referred to a number of Court decisions in
support of his argument that the proposed business had not commenced. He referred
to the Court decison in Gartry v. The Queen, 94 D.T.C. 1947, where Justice
Bowman (later Chief Justice Bowman) made the following statement at page 1949:

... Each case turns on its own facts, but where a taxpayer has taken significant and
essential steps that are necessary to the carrying on of the business it is fair to
conclude that the business has started. ...
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[14] From my analysis of the above-quoted facts, | have concluded that the
Appdlant had not taken the significant and essential steps that are necessary to the
carrying-on of the business.

[15] | have therefore concluded that the Appellant had not commenced to operate
the proposed business of Wilderness in the 2004 and 2005 taxation years. It therefore
follows that the Appellant is not allowed to claim the losses that were clamed in
determining hisincome for the 2004 and 2005 taxation years.

[16] Before concluding my remarks, | wish to state that | was impressed with the
evidence provided by the Appellant and his spouse. They are a dedicated and
hard-working couple who encountered persona and business problems in attempting
to start the proposed business. | sincerely hope they will be successful in their new
business activities.

[17] The appealsare dismissed, without costs.

Signed at Vancouver, British Columbia, this 26th day of October 2010.

“L.M. Little”
Little J.
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