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JUDGMENT

The appea from the reassessments made under the Income Tax Act with
respect to the 2004 and 2005 taxation years is dismissed, without costs.

Signed at Ottawa, Canada, this 12th day of November 2010.

"Robert J. Hogan"
Hogan J.
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[1] Thisisan appea heard in Brandon, Manitoba, on October 18, 2010, under the
informal procedure.

[2] The Minister of National Revenue (the “Minister”) reassessed Darwin Clagys
(the “Appellant”) for the 2004 and 2005 taxation years, disalowing net business
losses of $15,020 and $1,319 claimed by the Appelant for the 2004 and 2005
taxation years respectively.

[3] The Appélant was the only witness to testify at trial. He explained that his
wife, TheresaClaeys, was interested in starting a new business and prepared a
business plan to that end in 2003. According to the witness, TheresaClagys
discovered in 2004 an organization caled StoresOnline International, Inc.
(“ StoresOnling”’) that was promoting Internet marketing workshops. She attended a
seminar in Winnipeg. Following the seminar, she entered into an agreement with
StoresOnline to acquire six websites that would be hosted by StoresOnline. The
websites would be used by Theresa Clagys to advertise products for sale through an
Internet-based marketing strategy. The witness explained that Theresa Claeys aso
signed up for online training with StoresOnline for the purpose of learning how to
advertise on, and maintain, the websites. StoresOnline apparently encountered
financia difficulties and ceased its activities before TheresaClaeys had chosen
products for sale on the webstes. Following the shutdown of StoresOnline,
Theresa Clagys did not pursue the Internet sales activity.
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[4] The Appdllant explained that he advanced funds to his wife to alow her to
fund her activities. His intention was for the advance to be repaid from the cash flow
of the business. His wife was to carry on the business and be entitled to all profits. In
the Appellant’ s words, he claimed the expenses because he was the one who financed
those expenses.

[5] Onthe basis of the evidence, | conclude that the Appellant’srole in this affair
was to loan his wife the funds to finance her activities. The Appellant was not a
partner of hiswife in those activities as it was clear from the evidence that the profits,
if any, from the business would accrue to his wife. A partnership can exist only if
both partners are entitled to share in the profits of the business. The Appellant’s wife
entered into al of the contracts with StoresOnline. There was no legd relationship
between StoresOnline and the Appedlant. A lender is not entitled to deduct the
expensesincurred by aborrower.

[6] The Appellant’swife has filed an appeal for her 2004 and 2005 taxation years.
In light of my findings, the Appellant’s wife could amend her appea so as to have
the deductibility of the expenses that were erroneously claimed by her husband
considered under her appeal as expensesincurred by her.

[7] The Appdlant clamed a terminal loss of $1,319.37 with respect to an
automatic telephone dialling machine that he alegedly acquired in 1997. The
automatic dialer was left in the possession of the sdler (the “sdler™), who was
engaged as a telemarketer by the Appdllant. The Appellant testified that the seller
moved away some time in 1999 and did not return the automatic dialler. Apparently
he stole it. Under the Canadian Income Tax Act (the “Act”), a termina loss can be
claimed only in the year that al of the depreciable assets of the class are disposed of,
as provided in subsection 20(16) of the Act. According to the Appellant’s evidence,
that was 1999 and not 2005.

[8] For all of these reasons, the appeal is dismissed.

Signed at Ottawa, Canada, this 12th day of November 2010.

"Robert J. Hogan"
Hogan J.
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