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Background

[1]  In 1997 and 1998 the Appellant (“PCS”) incurred legal and accounting fees
totalling $157,695.39 and $1,753,654.88 respectively (the “consulting fees’ or
“subject expenses’).

[2] The consulting fees were incurred by PCS in order to plan and implement a
reorganization of a group of companies, none of which was PCS itself, the purpose
of which was to reduce foreign withholding taxes on funds repatriated from a U.S.
subsidiary.

[3] PCS deducted the full amount of the consulting fees in the year incurred on
the basis that they were not precluded from being so treated by either paragraphs
18(1)(a) or (b) of the Income Tax Act (the “Act”). The deductions so claimed were
denied on the basis that such paragraphs did preclude them and PCS was assessed
accordingly in respect of each of its 1997 and 1998 years. PCS has appealed both
assessments. The appeals were heard on common evidence.
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[4] Essentialy, al of the relevant facts relating to these appeals are set out in the
Partial Agreed Statement of Facts (the “Agreed Facts’) appended to these Reasons
as Schedule A. One area of controversy relating to the amount of the consulting
fees was agreed to at trial. The sole issue to be decided in these appeals then is the
extent to which the consulting fees are deductible, if at all. It is understood that if
the subject expenses were not incurred for the purpose of gaining or producing
income from a business or property no deduction will be allowed pursuant to
paragraph 18(1)(a). It is aso understood that although no deduction will be
allowed pursuant to paragraph 18(1)(b) if the subject expenses are capital in nature,
a deduction would be allowed if they are found to be €eligible capital expenditures
as defined in subsection 14(5) of the Act. That is how the issue in these appeals has
been approached by the parties. The overall purpose of incurring the subject
expenses was not disputed and neither party was open to my attempting to make an
alocation of the subject expenses amongst the distinct steps of the reorganization.
While the steps were entirely tax motivated, there is no suggestion of improper tax
avoidance.

Factua Summary

[5] In 1995 PCS had a direct (80%) equity interest in each of a U.S. holding
company and aU.S. limited liability finance company (“Finance LLC”). It held the
remaining (20%) equity interest in both these U.S. companies indirectly through a
wholly owned Canadian subsidiary. The U.S. holding company was the top
company in a chan of U.S. companies all wholly owned by the company above it
and included eight operating companies at the bottom of the chain. In 1995,
Finance LLC was financed by PCS to the tune of US$730,000,000 by
proportionate investments from PCS and its Canadian subsidiary. Finance LLC in
turn financed a wholly owned U.S. subsidiary (“Phosphate Co”) of the U.S.
holding company, by way of interest bearing loans." The advances were used by
Phosphate Co to fund acquisitions of certain operating entities. In 1997 Finance
LLC financed a wholly owned U.S. subsidiary of Phosphate Co (“Nitrogen Co”),
to the tune of US$950,000,000 by way of interest bearing loans. The advances
were used by Nitrogen Co to fund certain acquisitions. The total loan amounts
(referred to as the “Loans’) were evidenced by Phosphate Co notes and Nitrogen Co

! Finance LLC debt financed the acquisitions through two tiers of U.S. holding companies. The
Appellant’ s witness, Ms. Arnason, testified that this was to provide an extra level of security and
aleve of flexibility if the lower tier company wanted to divest itself of any of its newly acquired
interests.
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notes (referred to together as the “Notes’) and were funded by proportionate equity
investmentsin Finance LL C made by PCS and its Canadian subsidiary.”

[6] Interest payments on the Loans were distributed through Finance LLC back
to Canada subject only to a 10% U.S. withholding tax. PCS's Canadian
subsidiary’ s share was in turn distributed to PCS.

[7] In 1996 and 1997 Finance LLC made total distributions up the line to PCS
and its Canadian subsidiary of some US$440,000,000. The distributions included
both returns on investment which were subject to 10% U.S. withholding and
returns of capital. The returns on investment were reported by PCS as dividend
income received from Finance LLC and its Canadian subsidiary in the total
amounts of Can.$182,000,000 and Can.$134,000,000 in each of 1996 and 1997,
respectively. These amounts are not net of the 10% U.S. withholding tax.® Such
dividends were exempt surplus in Canada under the Act so no further tax was
incurred to repatriate this income.

[8] InAugust of 1997, it was announced that the Canada-U.S. tax treaty benefit
on the flow through income of LLC to a non-resident was to be denied by an
amendment to the Internal Revenue Code. The U.S. withholding rate on
distributions from Finance LLC was increased from 10% to 30%. Since the
repatriation of income to Canada was exempt surplus, the increase would
substantially reduce the after tax return on PCS' s U.S. investment.

[9] The reorganization steps taken in 1997 and 1998 are detailed in paragraphs
37-39 of the Agreed Facts. The steps taken over a period of months were elaborate,
involving several foreign countries whose various tax rules and treaty provisions
created a network through which corporate interests and the Notes were
transferred. Ultimately, the Notes were transferred to an Irish branch of a
Luxemburg entity the shares of which were owned by PCS and its Canadian
subsidiary in the same proportions they held their interests in Finance LLC. That
Is, the Luxemburg entity replaced Finance LLC as the company entitled to the

2 Although the Agreed Facts do not make this clear, the evidence presented at the hearing confirmed
this. That is, Finance LLC was funded by PCS and its Canadian subsidiary by way of
proportionate capital contributions which in turn funded the Loans.

% Thisis not spelled out in the Agreed Facts but | take judicial notice of this fact based on historical
currency exchange rates and my understanding of the reporting of pre-withholding tax dividend
amounts.
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Loan interest, subject to a 5% income tax in Luxemburg. The interest payments
made on the Loans were not subject to U.S. withholding tax. The funds could be
repatriated to Canada from Luxemburg at a withholding rate of 5% under its treaty
with Canada.* This replaced, eliminated, the 30% U.S. withholding tax.

[10] The consulting fees were incurred by PCS to accomplish this result. That is
the essence of the Agreed Facts.

[11] However, | note here that as early as April 1996 changes to the U.S-
Luxemburg tax treaty were announced that would subject the interest payments
from the U.S. entities to the Luxemburg entity to a 30% U.S. withholding tax. That
change although known to the Appellant when first announced, did not affect the
decision to proceed as the change was not given effect or implemented until
January 2001.

[12] The Luxemburg entity was wound-up in 2001. Its reported earnings from
Inception to its demise were as set out in paragraph 44 of the Agreed Facts.

[13] Throughout this period it paid no dividends to its two Canadian
shareholders. Instead, very substantial loans were made from the Luxemburg entity
to PCS as set out in paragraph 45 of the Agreed Facts. The Luxemburg entity
reported no income from these loans to PCS and PCS reported no interest expense
in respect of them.

[14] While this is, to say the least, a recitation of the facts in a proverbial
“nutshell”, it is sufficient, at this point, to put the evidence of the Appellant’s
witness in context.

* The 5% withholding rate came into effect January 1, 2001 the year following the ratification of the
treaty as per Article 29,



Page: 5

The Appdlant’s Withess

[15] The current vice-president of internal audit of PCS, Ms. Arnason, testified at
the hearing. At the time of the reorganization she was the director of taxation of the
company and | am satisfied that she was a well-informed witness who gave her
testimony in aforthright manner.

[16] She testified that by 1994 PCS had become the world's largest potash
producer by capacity with limited growth potential beyond that point. It had
explored and exploited the most desirable potash opportunities on a global basis.
Its focus in the years 1995 through 1997 moved to expanding beyond potash,
seeking opportunities to exploit other fertilizer nutrients, namely phosphate and
nitrogen. Its first purchase in 1995 was of a phosphate mining operation in North
Carolina for some $800 million. Its second purchase, also in 1995, was another
phosphate operation in Florida for another $280 million. These acquisitions were
financed by Finance LLC and gave rise to the Phosphate Co note. The nitrogen
operation was acquired by way of amerger in 1997. Finance LLC lent Nitrogen Co
$950 million to allow it to make further acquisitionsin 1997. This gave rise to the
Nitrogen Co note and gave PCS, via subsidiaries, a significant number of nitrogen
plants in both the U.S. and Trinidad. These acquisitions made it the world’s largest
integrated fertilizer operation by capacity. It was a player in al three of the main
fertilizer elements. The acquisitions were believed to have an added value of
approximately $1.6 billion off-set by the Notes on a consolidated basis.

[17] To achieve the acquisitions a decision was made not to raise additional share
capital. The strength of PCS's balance sheet made debt financing a good option.
That debt, incurred in Canada by PCS, needed to be serviced. The holding
structure relating to the acquisitions needed to best accommodate a cashflow to
Canada to meet that requirement.

[18] The use of Finance LLC was an ideal structural approach to maximize this
cashflow. The U.S. tax rules did not tax the interest income it earned from the
downstream debtor companies (Phosphate Co and Nitrogen Co) although they
were allowed the interest deduction. Finance LLC was treated as a flow-through
entity subject to withholding tax only on payments up-stream to PCS and the
Canadian subsidiary. As noted above, the distributions were treated in Canada as
tax free returns of capital and dividends. The dividends were eligible for exempt
surplus treatment under the foreign affiliate provisions of the Act and not subject to
tax in Canada. Under the tax rules of the two jurisdictions then, the 10% U.S.
withholding was the only cost of repatriating the funds necessary to pay the debt
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service on the Canadian borrowings. Ms. Arnason testified that it was intended that
the interest income earned by Finance LLC was to be passed up to PCS in this
way, including the portion going through the Canadian subsidiary.

[19] With a 10% U.S. withholding tax, this structure met PCS's cashflow
requirements. On the other hand, a 30% U.S. withholding rate was significantly
more than had been built into PCS' s analysis and its debt servicing needs. PCS also
had what Ms. Arnason referred to as robust operations in Canada that were also in
need of the cashflow from its new acquisitions being flowed through Finance LLC.

[20] To avoid this increased U.S. withholding rate, PCS sought a new structure
with preferential treaty arrangements both between the U.S. and the new host
country and that country and Canada. That involved, as well, finding a host
country whose security laws, tax laws, business practises and language all gave
PCS a high comfort level without imposing an onerous administrative burden on
the corporate group. The host country chosen was Luxemburg. That is, the entity to
hold the Notes originally held by Finance LLC was to be a Luxemburg entity. The
process to get there involved certain intermediary steps being taken. For example,
adirect transfer of the Notes to Luxemburg was not as efficient as routing them for
a short period through an Irish company and then having the Luxemburg entity
hold them in a branch in Ireland. The terms of the Notes also had to be amended to
minimize a capital tax in Ireland. The shares that PCS and its Canadian subsidiary
held in Finance LLC had to be transferred for a short period to a British Virgin
Islands company and then, for a short time as well, to an Irish company. Still, at
the end of the day, the Luxemburg entity owned the Notes and PCS and its
Canadian subsidiary owned the equity interests in the Luxemburg entity in the
same proportions that they had held interestsin Finance LLC.

[21] In addition to ensuring that the foreign tax consequences were as planned in
respect of the movement of the Notes monitored, all the steps in the series of
transactions were being planned by PCS's advisers to ensure that the transfers of
the interests that PCS and its Canadian subsidiary had in Finance LLC, and the
share transfers triggered by the liquidation of the short lived entities in which they
would have held interests, were not subject to a tax in Canada in the course of
creating the final result. Such tax, if inadvertently triggered in Canada, would be
borne by PCS and its Canadian subsidiary. For example, attention had to be paid to
the rollover provisions in subsection 85.1(3) of the Act applicable on the
disposition of sharesin aforeign affiliate.
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[22] The details of the reorganization are not important. However, | do note that
the cross-examination of Ms. Arnason focused on the purpose of each step and the
fact that each Board of each company acted independently to approve the steps
taken in respect of their respective separate entities. Ms. Arnason acknowledged
this but maintained that it was all about achieving the end result, namely to replace
Finance LLC with the Luxemburg entity to avoid the negative impact that the
increased U.S. withholding tax would have had on PCS. The end result sought was
achieved without any inadvertent consequences along the way. The Notes that
Finance LLC acquired in the course of financing the down-stream acquisitions
ended up in the Luxemburg entity and the interest payments on those Notes | eft the
U.S. without any withholding tax, subject to only a 5% income tax in Luxemburg
and a 5% withholding tax on repatriation to Canada.

[23] As well, the cross-examination of Ms. Arnason confirmed that PCS's
business activities were the production, processing and sale of potash and that its
strategy, to head a group that was to become a global leader in the integrated
fertilizer arena, was growth oriented. That is, it was an investment strategy, not
part of a trading activity. As well, she confirmed that a functional analysis of
PCS's custodial costs entered in evidence confirmed that in addition to the potash
business, PCS performed certain services for its subsidiaries (the costs for which
were allocated to its subsidiaries on a time spent basis) and had a custodial
function to maintain and monitor its investments. Ms. Arnason agreed that the
consulting fees did not relate to these functions.

[24] In the miscellaneous category, | add the following which was brought out on
Ms. Arnason’s examination. PCS was not in jeopardy of defaulting on its bank
loans during the relevant times. PCS incurred legal fees for consulting services on
the 1995-97 acquisitions which were capitalized as part of the acquisition costs of
those operations. Costs relating to replacing Finance LLC were not regarded as
acquisition costs and were not capitalized. The acquisitions may have had a
positive effect on PCS's share values. There was no legal requirement on Finance
LLC to make distributions to its two Canadian shareholders. Distribution decisions
were made by the board of the entity making them. A read-in from an examination
of discovery also confirmed that decisions of each of the companiesinvolved in the
reorganization that replaced Finance LL C with the Luxemburg entity, including the
decisions of the Luxemburg entity, were made by the respective boards of those
companies.

® That read-in also addresses an issue raised with Ms. Arnason during her cross-examination. The
consulting fees were initially put in a deferred account pending the company making a decision on
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[25] Ms. Arnason made it clear, and | accept her testimony on this as | have for
al her testimony, that the actual implementation fees respecting each step in the
series of transactions that constituted the overall reorganization were not part of the
consulting fees. Each entity paid its own transactional costs. | have accepted her
view that the purpose for incurring the subject expenses was for the benefit of PCS,
not the downstream related companies. That input and advice from Canada may
have assisted and influenced foreign entities that bore their own professional costs,
does not mean that they did not act independently, in a legal sense. Their raison
d étre did not inherently put them in a conflict of interest with PCS. Their interest,
for example, in saving taxes on any assets acquired, held or disposed of, would not
conflict with the interest of a shareholder no matter how far up the corporate chain.

[26] In any event, Ms. Arnason made it clear that the entire reorganization was
undertaken, and the consulting fees were incurred, by PCS for one reason, namely,
to replace Finance LL C with something better than what was being imposed by the
new 30% U.S. withholding tax. The final structure ensured that there was no U.S
withholding tax on the payments leaving the U.S.

The Appdlant’ s Submissions

[27] In oral argument, Appellant’s counsel likened the reorganization to a repair
of a broken structure that needed fixing. The structure was the channel or pipeline
through which income from property flowed and expenses incurred to repair it
were incurred, in the normal course as in the case of maintaining a pipeline, with
the view to maintain and enhance the receipt. In his written submission he
highlighted the purpose for incurring the subject expenses as follows:

25. Put plainly, the purpose of incurring the Consulting Fees was to
implement the Reorganization to address the increase in U.S. withholding
tax and to maximize PCS's income from property net of foreign
withholding taxes.

[28] | acknowledge that the point of the reorganization was to relocate the Notes
so as to avoid the increase in the U.S. withholding tax on repatriation of the funds
to Canada. | accept, as Appellant’s counsel argued, that but for that increase, the
structure utilizing Finance LLC would have been maintained. | acknowledge as
well, as Appellant’s counsel argued, that there was a reasonable expectation of

how to treat them. For income tax purposes they were eventualy expensed on the basis that they
ensured a greater cashflow to the company.
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continued significant income from the downstream entities. He argues that the
future availability of such significant amounts, as would thereby be available for
distribution to PCS, is a relevant factor supporting the purpose of incurring the
subject expenses.

[29] It is argued that that meets the requirement in paragraph 18(1)(a) of an
expense incurred “for the purpose of gaining -- income from -- property”. It is
argued that it is the intention at the time the expense is incurred that is relevant
and whether or not dividends were paid from the Luxemburg entity should not,
does not, impact the determination of the requisite purpose once identified.
Appellant’s counsel cites authorities for this latter proposition including ones that
deal more broadly with the application of the purpose test and its subjective and
objective elements.

[30] That it is the intention at the time the expense is incurred that governs is
supported by the decisions in 722540 Ontario Inc. v. R. (sub nom. Novopharm
Limited v. R)® and Ludmer et al v. R. (sub nom. Ludco Enterprises Ltd. et al v. The
Queen).” The Appellant cites the following passage from the decision of the
Supreme Court of Canada in Ludco in support of its position:

54  Having determined that an ancillary purpose to earn income can provide the
requisite purpose for interest deductibility, the question still remains as to how
courts should go about identifying whether the requisite purpose of earning
income is present. What standard should be applied? In the interpretation of the
Act, as in other areas of law, where purpose or intention behind actions is to be
ascertained, courts should objectively determine the nature of the purpose, guided
by both subjective and objective manifestations of purpose: see Symes, supra, at
p. 736; Continental Bank of Canada, supra, at para.45; Backman, supra, at para.
25; Spire Freezers Ltd., supra, at para. 27. In the result, the requisite test to
determine the purpose for interest deductibility under s. 20(1)(c)(i) is whether,
considering all the circumstances, the taxpayer had a reasonable expectation of
income at the time the investment is made.

55 Reasonable expectation accords with the language of purpose in the section
and provides an objective standard, apart from the taxpayer's subjective intention,
which by itself is relevant but not conclusive. It also avoids many of the pitfalls of
the other tests advanced and furthers the policy objective of the interest
deductibility provision aimed at capital accumulation and investment, as
discussed in the next section of these reasons. (Emphasis added by the Appellant.)

6 2003 DTC 5195 (F.C.A).

"12001] 2 S.C.R. 1082.
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[31] These highlighted passages make the Appellant’s point quite clearly on the
basis that the same reasoning applies to paragraph 18(1)(a) and subparagraph
20(1)(c)(i). Even if the reorganization failed (which it did not) or dividends were
never paid, the purpose test would still be met provided what was sought to be
gained by incurring the expenditure was income at the time the expense was
incurred.

[32] In what | believe was a response to a question | asked during argument
dealing with whether or not PCS's “income” was affected at all by the U.S.
withholding tax, Appellant’ s counsel made the following argument:

45. In addressing this point, relevant background is provided by the FCA in
Novopharm, in which it applied the “income” test under 18(1)(a) of the Act
based on the test applied to 20(1)(c) by the SCC in the Ludco decision.
Paragraphs 19 and 20 of Novopharm read as follows:

19 However, more recent decisions of the Supreme Court of
Canada indicate that, at least with respect to subparagraph
20(1)(c)(i), income is not equivalent to profit or net income. At
paragraph 59 of Ludco, lacobucci J. states:

Because it is left undefined in the Act, this Court
must apply the principles of statutory interpretation
to discern what is meant by "income" in the context
of s. 20(1)(c)(i). The plain meaning of s. 20(1)(c)(i)
does not support the interpretation of "income" as
the equivalent of "profit" or "net income". Nowhere
in the language of the provision is a quantitative test
suggested. Nor isthere any support in the text of the
Act for an interpretation of "income" that involves a
judicial assessment of sufficiency of income. Such
an approach would be too subjective and certainty is
to be preferred in the area of tax law. Therefore,
absent a sham or window dressing or similar
vitiating circumstances, courts should not be
concerned with the sufficiency of the income
expected or received.

Although his determination is with respect to the definition of
income in subparagraph 20(1)(c)(i), the relevant words are so close
to those in paragraph 18(1)(a) that it would be difficult to justify a
different interpretation with respect to paragraph 18(1)(a).
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20 The Minister submits that paragraph 18(1)(a) is generaly
amed a deductions of outlays which are not profit motivated.
However, | think the rationale outlined by lacobucci J. in Ludco, as
to why income in subparagraph 20(1)(c)(i) is not equivalent to profit
or net income, is equally applicable to paragraph 18(1)(a). Nowhere
in the language of paragraph 18(1)(a) is a quantitative test suggested.
Nor is there any support in the words of paragraph 18(1)(a) that
suggests a judicial assessment of the sufficiency of income. And, as
with subparagraph 20(1)(c)(i), such an assessment would be too
subjective where certainty is to be preferred. For these reasons, | am
of the opinion that the view of Pigeon J. in Lipson, supra, to the
extent that it may have been applied to paragraph 18(1)(a), must now
be considered to have been superseded by the rationae in Ludco.
(Emphasis added by the Appellant.)

[33] The argument then is that incurring expenses to increase income net of
foreign withholding taxes meets the income test under paragraphs 18(1)(a) and
21(1)(c) of the Act. The Appellant equates additional cashflow with additional
income. To further support the Appellant’s position the following paragraph in
Ludco is also cited:

61 | agree. Indeed, when one looks at the immediate context in
which the term "income" appearsin s. 20(1)(c)(i), it issignificant that
within the provision itself the concept of "income" is used in
contradistinction from the concept of tax-exempt income. Viewed in
this context, the term "income” in s. 20(1)(c)(i) does not refer to net
income, but to income subject to tax. In this light, it is clear that
"income" in s. 20(1)(c)(i) refers to income generdly, that is an
amount that would come into income for taxation purposes, not just
net income. (Emphasis added by the Appellant.)

[34] The Appellant’s argument goes on to assert that the consulting fees were
also incurred for the purpose of earning income from the business of PCS. The
reorganization was designed to increase cash available for distribution to PCS for
usein its business.

[35] The Appellant submits that the decision in BJ Services Co. Canada v. R2
stands for the proposition that expenses that are not directly related to income
earning activities can nevertheless be deductible if they meet a business need of the
corporation. Paragraph 18(1)(a) cannot apply to limit their deduction in such

82004 DTC 2032 (T.C.C)).
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circumstances. In that case, professional fees were incurred to make changes to the
corporation’ s capital structure to fend off an unsolicited takeover bid.

[36] In BJ Services, this Court, referring to the Symes decision of the Supreme
Court of Canada (cited thereunder) held as follows:

29 (...) [T]he Supreme Court, in Symes v. R. (1993), [1994] 1 C.T.C. 40
(S.C.C)), is clear that if the expenses are business in nature, instead of personal,
the test for deductibility may be met by showing the expense satisfied a need of
the company. Expenses incurred by a business, which are ancillary to its primary
functions and activities, are not immediately excluded from being deductible. As
a result this renders the paragraph 18(1)(a) restriction porous and alows the
Nowsco expenses to pass through the excluding provisions, as long as they are
business in nature and not personal. There need not be a direct link between
expenses and revenue. Expenses may be deductible, provided they are not
personal and meet some business need of the taxpayer.

30 The expenses here were certainly ancillary expenses. However the hello and
break fees, as well as the other expenses, must be viewed in the larger context of
the commercial operations of Nowsco. (...) (Emphasis added by the Appellant.)

[37] While the consulting fees may not have been directly related to PCS's
business of mining, processing and selling potash, in the larger context of its
commercial operations, it was argued that PCS needed the subject cashflow in both
its operations and to service its external debt. | acknowledge that there was a
business need for the cashflows expected from Finance LLC. The activities of PCS
in Canada were, as Ms. Arnason testified, robust and like any thriving enterprise,
PCS might well rely on strong cashflows from downstream sources.

[38] Appellant’s counsel aso referred me to International Colin Energy Corp. v.
R? and Boulangerie S-Augustine Inc. v. Canada.® In International Colin,
consulting fees paid by a failing corporation to find a suitable merger candidate
was held to have been incurred for the purpose of improving its ability to earn
income and deductible on that basis. The Appellant argues that this test of
satisfying some business need is not restricted to dire circumstances such as
needing cash to the point where one would otherwise be in a default position.

92002 DTC 2185 (T.C.C.).

1095 DTC 56; 95 DTC 164 (T.C.C.); aff'd 97 DTC 5012 (F.C.A.).
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[39] In Boulangerie S-Augustine it was held that professional fees incurred in
relation to preparing a circular for shareholders concerning a takeover bid were
deductible. Justice Archambault found that adopting a more generous
Interpretation of the requirement in paragraph 18(1)(a) that the expense be incurred
for the purpose of earning income from a business was required. It was not
necessary that the expense relate directly to the business operation.

[40] The Appellant’s counsel’s submissions also deal with paragraph 18(1)(b) of
the Act. He maintains that the deduction of the consulting fees is not precluded by
that paragraph.

[41] It is noted, as a starting point, that the consulting fees are said not to
represent the cost of acquiring a specific asset but rather represent the cost to plan
and watch over the implementation of the reorganization. It is submitted that the
acquisition cost of the shares in the Luxemburg entity must be limited to the direct
cost of their acquisition. There was a subscription price in relation to that
acquisition and it was paid separate and apart from the consulting fees. Further, the
consulting fees continued to be incurred after the subscription for the shares in the
L uxemburg entity.

[42] It isfurther submitted that the consulting fees were not incurred with a view
to bringing into existence an advantage for the enduring benefit of PCS.

[43] Appellant’s counsel argued that atax benefit (which is the advantage sought
by the reorganization) is not by its very nature an enduring benefit. Both the
change in the U.S. withholding rate imposed by the U.S. on payments from
Finance LLC and the later changes in the withholding rates on payments from the
U.S. to Luxemburg, evidence the stroke of a pen absence of any enduring benefit
that might be attributed to a tax benefit.

[44] Further, Appellant’s counsel cites the minority opinion of Locke J. in British
Columbia Electric Railway Company Limited v. The Minister of National
Revenue:™

72. Furthermore, in the minority opinion of Locke, J. in BC Electric

Railway (concurring however in the result with the majority opinion written
by Abbott, J.) the SCC referred to another decision in Anglo- Persan Oil,
which suggests that an “enduring benefit” isnot onethat, for some  time,
relieves you of an income payment:

111958] SC.R. 133.
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20 In Anglo-Persian Oil Company v. Dale (1931), 16 T.C. 253,
Rowlatt J., referring to the word "enduring” in the passage from Lord
Cave's judgment, said (p. 262) that quite clearly he was speaking of a
benefit which endures in the way that fixed capital endures, not a
benefit that endures in the sense that for a good number of years it
relieves you of a revenue payment. (...) (Emphasis added by the
Appellant.)

[45] Another reason that it cannot be found, as a matter of fact, that there was an
enduring benefit to the reorganization is that it was known that any tax benefit
from the Luxemburg structure would be temporary at best. In such circumstances,
it is argued that it cannot be found that the subject expenses were incurred with a
view of bringing into existence an advantage for the enduring benefit of PCS.

[46] In the alternative, the Appellant argues that if | find that the consulting fees
were incurred on account of capital, then they are eligible capital expenditures of
PCS.

[47] The definition of “eligible capital expenditures’ at subsection 14(5) of the
Act requires.

a an amount incurred, in respect of a business, for the purpose of
gaining or producing income from the business,

b)  that the amount be incurred on account of capital; and

c) that none of the exclusionsin that definition apply to the amount.
[48] The Appellant submits that the first requirement is met based on this Court’s
decision in BJ Services. The second requirement would be met on the basis of my
making that finding. Lastly, it is submitted that none of the exclusions to the
definition of eligible capital expenditures apply to the consulting fees.

The Respondent’ s Submissions

[49] Counsd for the Respondent asserted, in effect, that | should look at the
planning steps separately and the multi-faceted objectives they each sought to
implement. The subject expenses should be seen as having been incurred to
facilitate these distinct objectives. On that basis, none of the individual transactions
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in the series can be found to be for the purpose of gaining or producing income for
PCS.

[50] It is submitted that only the acquisition of shares of the Luxemburg entity
was a transaction entered into for the purpose of producing dividend income for
PCS. However, it is argued that it should be clear that most of the steps and
transactions undertaken by PCS's foreign subsidiaries, if viewed independently,
were not undertaken to acquire shares of the Luxemburg entity. Accordingly, the
consulting fees cannot be found to have been incurred to earn income from these
shares. They were incurred for other purposes inherent in each of those separate
transactions.

[51] The Respondent asserts then that the purpose test must be applied in respect
of each of the transactions even though the overall purpose of the series of
transactions was to maximize the cashflow, through the group, back to PCS. For
example, some expenses were incurred to ensure that the entity that received the
interest payments on the Notes would only be subject to a minimal local income
tax. Other expenses were incurred to minimize capital taxes in both Ireland and
Luxemburg. It would not be helpful, in my view, to go through each step of the
reorganization, as did Respondent’s counsel, and reiterate counsel’s position that
the particular purpose of that particular step was this or that, as opposed to being
for the purpose of producing income for PCS. His point is made without going
through that exercise.

[52] Reliance is placed on Singleton v. M.N.R.?> where Magjor J. of the Supreme
Court of Canada noted at paragraph 34 as follows:

... Itisan error to treat this as one simultaneous transaction. In order to give effect to
the legal relationships, the transactions must be viewed independently. When viewed
that way, on either version of the facts (i.e. regardless of the sequence), what the
respondent did in this case was use the borrowed funds for the purpose of
refinancing his partnership capital account with debt. Thisisthe legal transaction to
which the Court must give effect. (Emphasis added by the Respondent.)

[53] Relying, asdid the Appellant, on the ailmost identical language in paragraph
20(1)(c) to that in paragraph 18(1)(a), Respondent’s counsel also referred to an

122001 DTC 5533 (SCC).
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observation of Rothstein J.A. writing for the Federal Court of Appeal in Sngleton
asfollows:™

In the context of the Income Tax Act in which the phrase “series of transactions’
appears 41 times, its absence from paragraph 20(1)(c) implies that there is no
legidlative intent to import the series test into that paragraph or, in other words, to
link a series of individual transactions asif they were one transaction ...

[54] Similarly, reliance is placed on Rothstein JA.'s finding in Novopharm
where he again confirmed at paragraph 12 that these provisions do not contemplate
treating individual transactions as part of a series but rather each must be viewed
independently.

[55] Since the consulting fees were incurred for different immediate purposes in
respect of each of the steps taken, their deductibility must be governed
accordingly.

[56] Considering the paragraph 18(1)(a) requirement in the context of the subject
expenses being incurred to earn income from a business, the Respondent relies
more on the construction of the provision that would match the expenditure to
income from a particular business. Benefits, even cashflow benefits, that arise from
expenditures unrelated to the particular business of PCS cannot be said to have
been incurred for the purpose of earning income from that particular business.
Respondent’s counsel cites Royal Trust Co. v. Minister of National Revenue™ at
paragraph 33 as follows:

The essentid limitation in the exception expressed in [Section 18(1)(d)] is that the
outlay or expense should have been made by the taxpayer "for the purpose’ of
gaining or producing income "from the business'. It is the purpose of the outlay or
expense that is emphasized but the purpose must be that of gaining or producing
income "from the business' in which the taxpayer is engaged. ... (Emphasis added
by the Respondent.)

[57] Based on admitted facts and the evidence presented at the hearing, it is
asserted that the business of PCS during its 1997 and 1998 taxation years was
solely the mining, processing and sale of potash. The consulting fees did not relate

1399 DTC 5362 (FCA), para. 28.

457 DTC 1055 (Ex. C.R)).
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in any way to these businesses and, accordingly, do not meet the “from the
business’ test in paragraph 18(1)(a).

[58] It is further argued that seeking to deduct on income account expenses
associated with all the various steps involved in the reorganization ignores the
separate legal existence of the various foreign subsidiaries. It is submitted that if
the separate corporate existence of PCS and its foreign subsidiaries are respected,
then the consulting fees incurred by PCS to enable its foreign subsidiaries to move
the Notes from the U.S. to Luxemburg are expenses of the respective foreign
subsidiaries because it was each foreign subsidiary that actually implemented each
successive step for its own account. On this basis, it is submitted that the
consulting fees that affected the relocation of the Notes, even though incurred by
PCS are, nonetheless, expenses of the foreign subsidiaries whose existence PCS
chose to have the benefit of in the course of the Notes being relocated. As to the
principal benefactor of that relocation, it is asserted that it could be the Luxemburg
entity. The subject transactions did, after all, create an income earning capacity for
the Luxemburg entity. From that perspective the consulting fees can be said to
have been incurred for the purpose of enabling the Luxemburg entity to earn
income, not PCS. In R v. MerBan Capital Corp.”® the Court noted that “A
payment made to allow a subsidiary to earn income is a payment made in respect
of another taxpayer’s business’*® and as such does not meet the requirements of
paragraph 18(1)(a), at least with respect to the gaining or producing income from
the business requirement.

[59] Having created the Luxemburg entity to earn the interest income, PCS's
benefit is indirect, at best. That is, it is argued that even if the business of PCS
benefited from the reorganization, it was an indirect benefit in respect of which
costs to achieve it, would not be deductible. Respondent’s counsel relied on
Canada Safeway Ltd. v. Minister of National Revenue'” where the Supreme Court
of Canada denied the claim to an interest deduction of a parent company to finance
the acquisition of its subsidiary. The parent company, a retaill grocer, argued the
acquisition of the shares of the subsidiary enabled it to control the business of the
subsidiary and do so in a manner that would benefit the parent in terms of
increasing the parent’ s business income.

1589 DTC 5404 (FCA).
1° MerBan at para. 34.

1757 DTC 1239 (SCC).
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[60] In that case, Rand J. warned of a dlippery slope that would be created if a
parent company, like PCS, is allowed to deduct an expense simply because thereis
an indirect benefit to the business income-earning capacity of the parent company
through share ownership. Rand J. noted:*®

What the contention comes to is that the subsidiary becomes a mere agent or ater
ego of the [parent] company; that its acts are those of the [parent] company; and that
by acting as shareholder or director the [parent] company is acting in its own
immediate right in matters of which the agency subsidiary performs the motions. But
the two corporate bodies are assumed to be totally disparate in themselves and their
activities, with the [parent] company exercising its voting power not in the course of
its own business but as a shareholder only. That distinction in capacity cannot be
obliterated by a vague sense of exercise of power by the [parent] company through
its stock ownership as an instrument immediately used in its business. If the
subsidiary is not merely an agent, the exercise of voting power must, on the
argument made, be taken to be in the course of the [parent] company's business; but
that exercise is as a shareholder or director of the subsidiary and | cannot view it as
an act in the [parent] company's business. In the circumstances before us, the
interposition of a new and distinct capacity as shareholder breaks the continuity of
the company's act as being in its own business; the act of voting is in respect of an
act relating to the business of the subsidiary. No doubt there is in fact a causal
connection between the purchase of the stock and the benefits ultimately received;
but the statutory language cannot be extended to such a remote consequence; it
could be carried to any length in a chain of subsidiaries; and to say that such athing
was envisaged by the ordinary expression used in the statute is to speculate and not
interpret. (Emphasis added by the Respondent.)

[61] It issubmitted that Rand J.’s caution is particularly important in the context
of multinational conglomerates where there are severa layers of subsidiaries
resident around the world. Respondent’s counsel asks, for example, whether legal
fees incurred to restructure one of the subsidiariesin the group such as the nitrogen
company so as to maximize its earning capacity would be deductible to PCS on
Income account because of the possible eventual flow of dividends to PCS from
the profits of this operating company. It is submitted that accepting such a
proposition would render paragraph 18(1)(a) nearly meaningless by removing the
distinction between the business and property source of income and add in the
phrase “directly or indirectly for the purpose of gaining or producing income from
the business’.

18 Canada Safeway at para. 11.
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[62] It issubmitted that this point was made clear in Neonex International Ltd. v.
R." where the capital nature of legal fees associated with a failed share acquisition
was emphasized. In that case, the corporate taxpayer was in the business of making
and selling advertising signage and was a parent company of a conglomerate with
over 50 subsidiaries. The taxpayer was denied the deduction of legal fees it
incurred in its failed take-over bid of another corporation. In the trial court
decision,2 SNhi ch was upheld on this issue by the Federal Court of Appeal, Marceau
J. noted:

... | don't see how buying shares, not in order to sell at a profit but with the view
to holding and owning same, can be said to be a business within the meaning of
that word in the Income Tax Act. As Martland, Jsaid in Irrigation Industries Ltd v
Minister of National Revenue, [1962] C.T.C. 215 at 221, 62 D.T.C. 1131 at 1133,
shares "constitute something the purchase of which is, in itself, an investment”.
The plaintiff was in the business of making and selling signs, and it was aso in
the business of supplying funds and management services to its subsidiaries. But
the acquisition itself of the shares of those subsidiaries which were to keep
carrying on their own businesses, can only be regarded as a pure investment. ...
the legal expenses here in question ... were outlays associated with an
"investment transaction”, they were made in connection with the acquisition of a
capital asset. They were, therefore, expenditures on capital account.

[63] The submission of the Respondent essentially concludes that the consulting
fees were capital outlays which could be recognized under the Act as part of the
adjusted cost base of PCS's shares of the various subsidiaries involved in the series
of transactions. Since there was no basis for alocating the cost amongst al of the
subsidiaries whose shares in the series of transactions had been disposed of then, in
effect, the expenses could not be recognized at all.

[64] It is argued that if | accept that the purpose of every step of the
reorganization was for the purpose of earning income from the shares in the
Luxemburg entity, then | must still disallow the subject expenses as being capital
in nature. The shares are capital in nature. Any enhanced value to PCS from the
expenditure would be reflected by such asset.

[65] Further, Respondent’s counsel noted that PCS, in taking advantage of the
rollover provisions of the Act in subsection 85.1(3) in respect of the disposition of

1977 DTC 5321 (FCTD) (Neonex).

“ Neonex at paras. 23 and 24, upheld on thisissue 78 DTC 6339 (FCA).
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shares of aforeign affiliate, accepted the characterization of the transfer of its shares
of Finance LLC and other entities as capital transactions. It was submitted that PCS
cannot characterize these transactions as capital in order to obtain one benefit under
the Act and then re-characterize them as being on current account for another purpose
of the Act in advancing its appedl.

[66] Respondent’'s counsel aso cites Rona v. R?* where the Court held as
follows:

If the professional fees involve current transactions, they are income
expenditures. If the fees involve the expansion of the business structure, they are
capital outlays. For example, if fees are paid for negotiations with respect to a
marketing campaign, they are income expenses. However, if fees are paid in order to
acquire a competitor, they are capital outlays. What needed to be determined first is
the nature of the transactions conducted by Rona in order to characterize the nature
of the professional services required for these. Here, the professional services were
retained for transactions in which franchised stores, or "corporate” stores to be
congtructed or aready owned by competitors were to be acquired. The purpose of
these services was to confer on Rona an advantage [TRANSLATION] "for the
lasting benefit of [its] business'. (Emphasis added by the Respondent.)

[67] As well, it was emphasized that the purpose of paragraphs (18)(1)(a) and
18(1)(b) is to distinguish those expenditures that are attributable to producing
income in the year from a business or property source from those that have a
benefit to the income producing process for more than one year. In British
Columbia Electric Railway Co. v. Minister of National Revenue, Abbott J.
summarized the purpose of the provisions as follows;?

The principle underlying such a distinction is, of course, that since for tax
purposes income is determined on an annua basis, an income expense is one
incurred to earn the income of the particular year in which it is made and should
be allowed as a deduction from gross income in that year. Most capital outlays on
the other hand may be amortized or written off over a period of years. ...

[68] With respect to the consulting fees being entitled to eligible capital
expenditure treatment, the Respondent asserts that any claim to such entitlement is
not warranted under the provisions of the Act. It is submitted that none of the
consulting fees constitute eligible capital property of PCS because none of them

21 2003 DTC 264 (T.C.C.) at para. 45.

2258 DTC 1022 (SCC) at para. 37.
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were incurred for the purpose of gaining or producing income from PCS' s business
within the meaning of the definition of such property in subsection 14(5) of the
Act. The reasons for asserting that none of the consulting fees were incurred for
that purpose are the same as that relied on in respect of the submissions on

paragraph 18(1)(a).

[69] Respondent’s counsel also acknowledged in argument the possibility that
there might be another avenue to argue the deductibility of the consulting fees. He
acknowledged that it was the Canada Revenue Agency’s (“CRA™) position that
custodial costs incurred by a parent company in a multinational group to manage
and protect its investment in the subsidiaries might be deductible provided they are
incurred for the sole benefit of the parent company.?® He argued, however, that the
evidence confirmed that the consulting fees were not in the nature of custodial
costs.

[70] | note, here, that each of the parties made submissions in reply to the
submissions of the other. | have not found it helpful to reiterate those further
submissions in these Reasons.

Analysis

[71] While appreciating that the authorities have suggested that the analysis of
paragraphs 18(1)(a) and (b) of the Act should proceed in that order, in the context
of the instant case, | do not find that to be a particularly useful approach. If the
subject expenses are capital in nature no deduction will be alowed under
paragraph 18(1)(a) regardiess where an analysis of that paragraph will |ead.

[72] Consideration of the deduction limitation in paragraph 18(1)(b) in this case
will, in my view, lead to a conclusion that the subject expenses are capital in
nature. That, in turn, will lead to an analysis of section 14 and a determination of
the question as to whether the subject expenses are eligible capital expenditures.

[73] Still, addressing the purpose of incurring the subject expenses needs to be
examined for two reasons. First, to determine what it is that has been acquired. It is
ultimately the nature of that which is acquired that will determine the nature of the
subject expenses. Second, the analysis of section 14 will require a finding of the

2 CRA — Information Circular — International Transfer Pricing, p. 25; OECD, Transfer Pricing
Guiddinesfor Multinational Enterprises and Tax Administrations, pp. 207 and 208.
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purpose for incurring it. Accordingly, | will proceed with my analysis under the
following headings:

a)  Theoveral or end result purpose of the transactions vs. viewing each
transaction in the series independently;

b)  Capita outlays;

C) The Capital Asset Acquired,

d)  Eligible Capita Expenditures; and
€) Conclusion.

a) The overal or end result purpose of the transactions vs. viewing each
transaction in the series independently

[74] Itisfair to say, based on the evidence, that the consulting fees were incurred
to advise and ultimately assist in implementing a plan whereby the cashflow from
the Notes could, at least for a time, be repatriated or made available to PCS in the
most tax efficient manner. That was the purpose of incurring the subject expenses.
The plan required that PCS purchase the shares of a new company, the Luxemburg
entity that was to acquire the Notes. That simplistic “end result” overview
identifies a tangible property acquired to which the subject expenses can
reasonably attach. Alternatively, it identifies an “end result” intangible structure to
which the subject expenses can reasonably attach. If either such attachment is in
fact appropriate, then, it must be recognized that the purpose of incurring the
subject expenses should be determined by the overall or end result of the series of
transactions entered into.

[75] The Respondent argues, in effect, that the subject expenses attach to the
various transactions in the series and that the authorities preclude an analysis that
looks to the final result in determining the purpose of incurring the expenditure.

[76] | do not agree with the Respondent’s position. The structure and share
purchase in this case were only of value if the result was tax effective. That is, it
was only of value if the after tax cashflow from the Luxemburg entity was
enhanced relative to that obtained through the investment in Finance LLC. This
required that the down stream income producing asset (the Notes) be acquired by
the target company (the Luxemburg entity) in such a way as would permit this
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result. The tax effectiveness of the share purchase was essential to proceeding. For
the share purchase to be tax effective, a variety of taxes, such as capital tax on the
target company, had to be avoided or minimized and a routing of the asset needed
to be carefully planned. The vendor of the asset might have little interest in that
structure except to ensure it was tax effective for it and provided the cost of the
plan itself was not passed on to it. The plan, the structure, was designed entirely for
the ultimate benefit of the purchaser of the shares in the Luxemburg entity as a
means to access atax effective cashflow. That iswho properly bears the cost of the
plan. The consulting fees must attach to that which it ultimately acquired: the share
in the Luxemburg entity or the organization holding structure that gave PCS what
it paid its consultants to deliver.

[77] In coming to this conclusion, | have not lost sight of the fact that the
Luxemburg entity has, in becoming the direct owner of the Notes, benefited from
the plan. However, the purpose for incurring the fee was not that. It is the purpose
of the party that properly bears the expense for its account that drives the analysis
of its nature. Further, there is nothing sinister in acknowledging that the
L uxemburg entity was not brought into existence to benefit from the ownership of
the Notes. As | will note later in these Reasons, | have no reason to believe that the
fiduciary governors of the foreign entities involved in the plan, including the
Luxemburg entity, acted contrary to their legal understanding of the purposes and
objects of their respective entities. The Luxemburg entity existed to provide PCS
with funds derived from the Notes.

[78] Adding that the former owner of the targeted asset, Finance LLC, is a
subsidiary of PCS brings in an additional consideration. The pre-tax income stream
from the targeted asset derives from an income interest already indirectly held by
PCS through Finance LLC. Re-acquiring that interest indirectly in a different form
on a tax effective basis in Canada by a share for share exchange, or series of
exchanges, on a rollover basis, again only benefits PCS, the indirect purchaser.
Again then, the plan, the structure, is ultimately entirely for the benefit of the
purchaser of the shares in the Luxemburg entity. Allocations to other entities, as
suggested by the Respondent, would not be appropriate in this case.

[79] | note here, as well, that the plan as a whole leaves Finance LLC, and two
other companies created as part of the plan, with nothing — they have volunteered
or been forced by their respective shareholders, to commit suicide. That is neither
troublesome nor consequential, in my view. Shareholders have the power to cause
that and more importantly, it underlines that the consulting fees were really of no
value to them.
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[80] That said, my inclination is that the separate entities argument, and the
argument that the overall purpose of a series of transactions cannot displace the
legal significance of each transaction viewed independently, are misconceived in
this case.

[81] With respect to the separate entities issue, | noted earlier that the raison d' étre
of the intermediary entities did not inherently put them in a conflict of interest
position with PCS. | do not mean to suggest that the absence of a conflict of interest
stems from there being no minority shareholders or because the corporate veil must
be pierced. | say this because it is not unlawful for entities to come into existence for
limited purposes and limited times. While | was not shown any constating documents
or been guided by any foreign law experts, | have no reason to believe that the
fiduciary governors of these foreign entities acted contrary to ther legd
understanding of the purposes and objects of their respective entities. This is not to
suggest that any were the mere agents of another entity. No such assertion was made
by the parties. That said, | do not find recognizing a full allocation of the consulting
fees to PCS as in any way violating the separate entities doctrine. Every entity paid
Its own costs relating to every step in the reorganization.

[82] In coming to this conclusion, it is questionable whether or not | am turning a
blind eye to the principles set down in Sngleton and Novopharm in respect of
interest expenses. There is aso the question of whether coming to that conclusion
would be turning a blind eye to the authorities that rely on the language in each of
paragraphs 12(1)(c) and 18(1)(a) as saying that the purpose test in both should be
applied in the same manner. It must be understood, however, that for tax purposes
interest expenses on a loan transaction are not fixed by that particular initiating
transaction. When the interest obligation is incurred, the authorities treat the
purpose of the loan as open-ended. That is, it is not an expense necessarily incurred
for any particular purpose or result until a second transaction occurs which, in turn,
on a strict application of the Act, dictates the purpose for incurring the expense as
actually demonstrated by that second transaction. There is a necessary sequence
involving acritical or pivotal second transaction. It is the direct use of the proceeds
of the loan that is strictly considered in the case of interest expenses.

[83] A professional fee paid for areorganization of a holding, particularized from
start to finish before being undertaken, has no critical or pivotal second transaction
that the Act focuses on. Without that focus, isolating transactions in a series so as
to ignore the end, predetermined, result as the purpose of the expenditure in this
case makes little sense, in my view. This is not a novel view in the context of
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determining the nature of an expenditure related to a corporate reorganization as
illustrated by the authorities reviewed under the next heading of these Reasons.

[84] Further, | am not dissuaded from that view by the decision in Novopharm.
Consulting fees in that case were treated under section 18(1)(a) as having been
paid to earn income on the same basis as the interest expense which was to look at
the direct, initial, use of the loan proceeds and ignore the ultimate purpose of the
loan and consulting fees. That conclusion, however, cannot be taken as dispositive
of the case at bar. The consulting fees in Novapharm were tied to the loan. The
purpose test as it applied to one had to apply to the other. They were inseparable.
That has no similarity to the case at bar.

[85] Aswell, even if | were to agree that the intermediary transactions must be
viewed independently, | would attribute little or no value to an apportionment
made to anything other than the cost of the shares in the Luxemburg entity or the
plan created and orchestrated to ensure holding those shares would be tax-
effective. If the expenses incurred by PCS for its own benefit must attach to
intermediary steps, they should only attach to those steps that actually involved
PCS in a transaction. If it received shares in a BVI company then arguably a
portion of the consulting fees could be attributed to those shares. If it received
shares in an Irish company then arguably a portion of the consulting fees could be
attributed to those shares. However, the apportionment, if any, would be
negligible. While it is true that the shares of intermediaries that hold the Notes will
have value, and will have a cost base (that might end up in the cost of the sharesin
the Luxemburg entity under the Canadian rollover rules), does not mean that the
professional fees incurred by PCS must be apportioned on the basis of those
values. One has nothing to do with the other. Indeed, al such expenses have only,
and necessarily, been incurred as part of a plan to bring the shares in the
Luxemburg entity into existence in an effective manner in order to maximize
PCS's access to funds derived from the Notes. There is no other reason to incur
them and as such the subject expenses in respect of the independent transactions,
as stand alone, isolated, independent transactions, would have little or no value to
PCS. Asweéll, as noted, they have no value to these other entities.

[86] As such, | have little difficulty in finding that 100% of the consulting fees
must be attributed to either the tangible assets it acquired (the shares of the
Luxemburg entity) or the intangible structure conceived and orchestrated to enable
a more effective cashflow. These two alternatives reflect the purpose for incurring
the subject expense and confirm what was acquired for the purposes of
determining the nature of the subject expense.
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b)  Capital outlays

[87] Whether the consulting fees were paid as part of the cost of the shares of the
Luxemburg entity or for the plan to reconstruct a pipeline through which down
stream interest income could be moved will not change their capital nature. Either
way, the reorganization was a worthwhile project. It was known to have a limited
life, but it is a capital project nonetheless. All the transactions engaged in by PCS
were capital in nature. The fees associated with those capital transactions must then
be recognized as incurred on account of capital.

[88] The Appelant argues that the consulting fees were incurred to repair an
existing structure. Repairs are on-going recurrent expenses that may well have
enduring benefits but are, nonetheless, required in the normal course of business
and must be recognized as current expenses. An analogy might be drawn to repairs
to rental properties where the cost of a new roof would generally be accepted as a
current expense since the repair was not so substantial as to constitute replacement
of the asset. The repair did not add value, it maintained value; it maintained the
cashflow.?* However, the scenario in this case is different. What existed prior to
the reorganization was an external pipeline feeding the coffers of PCS. PCS paid
the planning and design costs to rebuild a new and entirely different pipeline. In
such a case the repair analogy fails to recognize the coming into existence of an
entirely new structure. This calls on a different line of authorities which hold that
the costs of such reconstruction are capita in nature.

[89] Aswell, thisis not a case such as in Pantorama Industries Inc. v. R*® where
monies were paid each year to ensure an existing structure could continue to be
exploited profitably. In the case at bar, an entirely new structure was constructed.

[90] Inany event, the Appellant’s argument that the subject expenses were made
for the purpose of earning income from its business brings with it the need to
recognize that the new structure allowed for that. Costs associated with new
Income earning structures are capital in nature. An early authority for the capital

?* See for example Gold Bar Developments Ltd. v. R, 87 DTC 5152 (FCTD).

% See for example Shabro Investments Ltd. v. R, 79 DTC 5104 (FCA) where a structural change to
abuilding was found to effectively bring a different building into existence.

26 2005 FCA 135.
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nature of expenditures on a reorganization is found in Canada Sarch Company
Limited v. Minister of National Revenue®” where Jackett J. found that generally
speaking:

(@) ... an expenditure for the acquisition or creation of a business entity, structure
or organization, for the earning of profit, or for an addition to such an entity,
structure or organization, is an expenditure on account of capital, and

(b) on the other hand, an expenditure in the process of operation of a profit-
making entity, structure or organization is an expenditure on revenue account.

[91] This description of an expenditure on capital account is particularly helpful
in that by including organizational structures it goes beyond traditional metaphors
that depict capital in more tangible terms such as a tree which yields fruit. Further,
in Bergeron c. R? Justice Archambaullt at paragraphs 36 and 37 discusses the theory
of the tree as a capita metaphor and with authority refers more broadly to capita
being a productive source yielding a recurring gain. The two concepts merge so as to
underline that a productive source from which recurrent income, gains or benefits
can be derived, which are capital, would include an organizational structure and
any reorganization of it. That cannot preclude structures that involve any variety of
subsidiary entities, foreign or domestic.

[92] Another and recent example referring to the capital nature of an outlay made
in the course of a corporate reorganization is found in Imperial Tobacco Canada
Ltd. v. R® where Bowie J. agreeing with the Crown found that an outlay made in
the course of a corporate reorganization to achieve an assurance that some end goal
will be completed or achieved in a manner that will have value, will be on capital
account. At paragraph 12, Justice Bowie stated that “The real question in each case
IS "what was the expenditure calculated to effect from a practical and business point
of view?". Congderation of the ultimate effect of the expenditure is then of
paramount importance. He relied on the Federal Court of Appeal decision in Kaiser
Petroleum Ltd. v. R** where expenditures incurred to reshape the capital structure of

2" 68 DTC 5320 at 5323. An earlier authority can be found in Sun Newspapers Ltd. v. Federal
Commissioner of Taxation, (1938) 61 CLR 337 at 359.

2 DTC 1265 TCC.
292010 TCC 648 (T.C.C.) at paras. 11 and 12.

%090 DTC 6603 (FCA); reversing 90 DTC 6034 (FCTD). Justice Bowie in his Imperial Tobacco
Canada decision distinguished an earlier decision in Imperial Tobacco Canada Ltd. v. R., 2007
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the taxpayer’ s organization were found to be capita in nature. In that reorganization,
which offered an inducement to employees to relinquish stock options, the plan was
not undertaken to discharge obligations to employees which might have been on
income account, but rather the dominant aspect of it, and | would add the desired
resulting aspect of it, was to reshape the capital structure of the company. Monies
paid out to employees pursuant to the reorganization were accordingly on capital
account.

[93] The consulting fees in the case at bar were all about the reorganization of a
downstream structure; it was a restructuring of it. Fees relating to it were incurred
on capital account whether attributed to the acquisition of sharesin a new entity by
an exchange of capital assets or to the creation of the plan. Either approach dictates
a finding that the expenditures were on capital account given what they were
intended to accomplish from a practical and business point of view.

[94] The Appellant’'s reliance on authorities such as BJ Services and
International Colin do not, in my view, support its position that those authorities
have opened the door to a different finding in the case at bar.

[95] AsI understand it, the Crown’s position in BJ Services was that the expenses
sought to be deducted were incurred for the benefit of the shareholders and not to
earn income from its business. The discussion of those expenses being on current
or capital account was required under paragraph 18(1)(b) only as a second step
after finding that there was a sufficient link between the expenses and the
taxpayer’ s revenue to warrant a finding that they were incurred for the purpose of
earning income from a business. The reasons for finding that the expenses were not
capital in nature are set out by Justice Campbell at paragraph 45 as follows:

... No capital asset was acquired, no capital asset was preserved, and no enduring
benefit was obtained in incurring these expenditures. The expenses did not relate
to any prior or subsequent year. ...

[96] That isnot the case in the instant appeal. The subject expenses were incurred
in respect of a tangible capital asset and/or an intangible holding structure. They
gave rise to a benefit to the party that incurred the expense. It was a benefit that
endured for a sufficient period to relate to future years.

TCC 636 on the basis that in his later case, asin Kaiser Petroleum, the dominant consideration was
to reshape the capital structure.
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[97] While the Appellant’s alternative argument accepts the subject expenses as
having been made on account of capital, its principal argument was that they had
no enduring benefit and, accordingly, they should not be treated on capital account.
It was argued that structural changes to achieve a tax advantage are by their nature
of an uncertain life and should not be viewed as affording any enduring benefit.

[98] The enduring nature of a capital expenditure is a characteristic recognizing
that its benefit is not consumed in the year it is incurred. The benefit of some
expenditures dissipate immediately; their short life is known with some certainty
by their nature. Their benefit will be consumed entirely in the accounting period in
which their cost isincurred and as a result, the expenditures tend to be recurring on
a regular basis. They are deductible on income account. In the case at bar, the
benefit of the reorganized corporate structure had a known life. The U.S-
Luxemburg treaty changes that ended the tax advantage of the reorganization were
known when the reorganization was first undertaken. It had a known useful life of
some three years. The reorganization was planned and the subject expenses were
incurred on the basis of achieving a benefit that PCS knew would endure beyond
the accounting periods in which they were incurred. Even though the life of that
intangible asset was predictably as short asthe life of the Appellant’ sinvestment in
the Luxemburg entity, both are capital in nature. That the benefit was relatively
short lived does not affect its fundamental character as capital.**

[99] In International Colin, once again the Court found that the taxpayer that
incurred the expense acquired nothing. No capital asset was acquired, no capital
asset was preserved, and no enduring benefit came into existence.* The expense
was for professional advice that led to a merger whereby its shareholders acquired
new shares. The company acquired nothing. Further, the premise of the
respondent’ s case was hot that the expenses were on capital account but that they
were aimed at increasing share values for its shareholders and had nothing to do
with the company’ s income earning activities. Associate Chief Justice Bowman (as
he then was) taking a practical approach took the view that the expenses incurred

3 For example, the life of a depreciable capital asset might be short but that will not change its
character as capital. Class 16 assets (leased vehicles) can claim declining balance capital cost
allowance of 40% per year. In three years, the cost of such capital assets will be expensed by in
excess of 78% of their original cost. A prescribed shorter useful life will not change its character
as capital. An envisioned short life of a non-depreciable capital asset such as shares, or a
corporate structure, would similarly not change its character as capital.

* International Colin at para. 48.
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were intended to improve the appellant’ s income which was equated to being laid
out to earn income from the appellant’ s business.®

[100] Of importance perhaps in dealing with International Colin and that line of
cases is the observation at the end of paragraph 49 that the Court’s function is to
decide the case bearing in mind the business exigencies that necessitated the
payment and the commercial objective that it was designed to achieve. That,
however, to my mind, speaks more to paragraph 18(1)(a) than it does to paragraph
18(1)(b). The subject expense are in my view, fundamentally, capital in nature.

C) The Capital Asset Acquired

[101] Distinguishing BJ Services and International Colin on the basis of there being
something of value acquired by PCS in the instant case requires a determination asto
what that something of value is. In this regard, | tend to concur with the Appellant
that the something acquired was the intangible plan or structure conceived by the
professional advisorsin consideration of the consulting fees paid to them by PCS.

[102] Returning to my simplistic overview of the reorganization, | have said that it
Is fair to say, based on the evidence, that the consulting fees were incurred to
advise and assist in the purchase of shares of a new company that was to acquire an
asset of considerable value. The asset was the Notes and the shares were shares in
the Luxemburg entity. That smplistic overview identified the only tangible
property acquired to which the subject expenses can reasonably attach. However,
that ignores the paramount focus of the task assigned to the professiona advisers
that were paid the consulting fees. That focus was not the tangible capital asset that
PCS ultimately acquired — it was the intangible survey of the landscape of an
international network of corporate finance and taxation intended to give rise to, and
ultimately did give rise to, a plan of reorganization that satisfied the objectives of
PCS.

[103] There is too much here that is not related to the mere acquisition of the shares of the
Luxemburg entity to treat the consulting fees as a cost of those shares. It is the plan that achieved a
tax efficient result that had value. Indeed, the subject expenses were not ultimately about increasing
income from the shares, it was about avoiding a U.S. tax imposed on it that was impairing its
operationa requirements.

d)  Eligible Capital Expenditures

# |nternational Colin at para. 47.
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[104] In considering the question of whether the subject expenses are eligible
capital expenditures, | am required, at least, to provide an overview of how section
14 and paragraph 20(1)(b) work in the context of the present case. | will set out the
relevant portions of the Act in Schedule B to these Reasons as they read at the
relevant times. My short form overview, however, is as follows:

The taxpayer seeks a deduction under paragraph 20(1)(b) which alows a
declining balance deduction claim “in respect of a business’ of up to 7% of its
cumulative eligible capital. To obtain such a deduction in respect of the subject
expenses, it must then have them included as part of its cumulative eligible
capital. Cumulative eligible capital is defined in subsection 14(5) to be a function
of the total of eligible capital expenditures “in respect of a business’. Eligible
capital expenditures “in respect of a business’ are defined in subsection 14(5) to
mean an outlay on account of capital incurred for the purpose of earning income
from the business. (Emphasis added.)

| might refer to this as the “deduction side” of eligible capital regime. The
“income side” of the regime concerns the reduction of cumulative eligible capital
and the recapture of the deductions claimed and the triggering of any gain when
an eligible capital property is disposed of. It is interesting to note, however, that
there is no requirement that an eligible capital property, or any particular type of
capital asset, be acquired to have an outlay regarded as an eligible capital
expenditure. That is, while the income side of section 14 seeks to identify a
particular type of property, that has no impact on the framing of the deduction
side of section 14 and paragraph 20(1)(b).**

Put another way, the scheme of these provisions on the income side contemplates
intangibles that are capable of disposition at a price, such as goodwill. This can be
seen as follows: eligible capital property defined in sections 248 and 54 means
any property of the taxpayer proceeds of disposition of which will be an eligible
capital amount “in respect of a business’ of the taxpayer. Eligible capital amount
is defined in section 248 and subsection 14(1) as the amount that is “E” in the
formulation of the taxpayer’'s cumulative eligible capital. “E” is the amount
which, as aresult of adisposition, the taxpayer is entitled to receive “in respect of
the business’ carried on by the taxpayer where the consideration paid by the
taxpayer “therefore” was an eligible capital expenditure. In simpler language then,
if you can ascribe proceeds to something sold in respect of a business and the
consideration paid to acquire that something was an eligible capital expenditure,
then those proceeds reduce the cumulative expenditure pool and can potentially

3 Subsection 14(3) addresses the case of the acquisition of an eligible capital property where anon
arm’s length vendor has disposed of such a property. While this identifies the acquisition of a
particular type of property, namely one capable of disposition, such focus has a limited application
and purpose.
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give rise to recapture and a gain under subsection 14(1). That no eligible capital
property even comes into existence at the time of the expenditure and that the
intangible benefit acquired is not capable of disposition, has no bearing on
whether an expenditureis an eligible capital expenditure.

[105] The intangible tax planned pipeline in the case at bar is not something like
goodwill. There is nothing about it that is capable of being sold or disposed of for
identifiable proceeds. The intellectual property right to the plan is not even asserted
tobeowned by the Appellant. The subject expenses were made for the use of
the plan. If it is an eligible capital expenditure it will be afforded a 7% declining
balance deduction without the income component of section 14 ever coming into
play. In a sense it is, as in the case of a current expense, being recognized as
extinguished at the end of its prescribed useful life.®

[106] All that said, the question to be determined is whether the subject expenses
were eligible capital expenditures “in respect of a business’ defined in subsection
14(5) to mean an outlay on account of capital incurred for the purpose of earning
income from the business.

[107] Initialy, | found it quite troubling to accept that cases like Boulangerie S-
Augustine, BJ Services and International Colin went so far as to say that an
expenditure to save tax was one incurred for the purpose of earning income.* Tax
savings do not enhance income. In the case at bar the dividend “income” received
by PCS from downstream operations was not reduced by the withholding tax
sought to be reduced. Cashflows, available dollars to spend on debt service and on
operations, were reduced but not “income’. My concern over this did not seem to
be shared by the Respondent. Indeed, Respondent’s counsel not only did not raise
that aspect of the purpose test in the subject provisions but did not pursue the point
even after | tried, on more than one occasion, to lead him there. In such
circumstances, it is not the tendency of this Court to take a harder stand than that
taken by the Respondent or its client, the CRA, if that stand, consistently applied,

% That its useful life is prescribed to be longer than its actual useful life is of no concern.
Prescribed amortization periods inevitably will not match actual useful lives.

% There have been many articles written on this trilogy of cases that have taken a more expansive
view of the deductibility of business expenditures. Such articles include “Updating the Trilogy: The
Courts Confirm a More Practical Approach to Paragraph 18(1)(b) of the Income Tax Act” by David
Spiro & Sheldon Vanderkooy, (2005) Corporate Finance, Vol. X1, No. 1, 1274 and “Now that |
Have Paid You ... Are Your Fees Deductible? The Tax Treatment of Transaction Costs— Part | and
[1” by Ted Citrome & Carrie D’ Elia, (2004) IX (4) Business Vehicles 466.
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reflects a tolerant practice that is not contrary to the terms of the Act as applied by
the authorities. Further, while | was not given any authorities that went this far, it
strikes me that tax planning expenditures are normal recurring costs of maintaining
one’s operations in a position to earn income.*” The link is there, albeit indirect.
From a pragmatic business point of view, ignoring that reality would be to ignore
the dictates of cases like BJ Services even though there is no express suggestion in
them that the reference in paragraph 18(1)(a) to “income” includes a reference to
after tax cashflow.®

[108] From a pragmatic business point of view the subject expenses did satisfy a
cashflow need integral to the conduct of PCS's business. Practically speaking tax
planning costs are incurred in the ordinary course of business and expenses so
incurred should not so readily be divorced from its income earning activities. Once
the expenditure is divorced from the specific investment that gave rise to the income,
in this case the shares in the Luxemburg entity, it must attach to the business that
benefited from it. PCS's business was enhanced by being part of a global market in
fertilizers. While mining and marketing potash is its business, potash does not exist
in a vacuum. It is a component of fertilizer — its value and marketability as a
nutrient is interdependent with phosphate and nitrogen. Investing in other entities
with a view to being a leading player in this aspect of its own business cannot be
divorced from its own income earning activity. While that may not make the direct
investment in shares a business expense, expenditures incurred to improve the
efficiency of the investment to enable better exploitation of its own business by

3" One possible authority is Suncor Inc. v. R., 1995 CarswellNat 1015, 90 F.T.R. 22 (Federal Court
of Canada -- Triad Division). In his reasons in that case, Joya J. at paragraph 38 notes that tax
should be considered an element of cost “like production costs, processes, equipment, rates of
extraction, rates of productivity, levels of training and the like.” Suncor was an excise tax case not
an income tax case and the observation is likely obiter dicta, as well. While the decison was
affirmed by the Federal Court of Appeal, there is no endorsement of the comment by that higher
court. As well, although the case has been cited on more than one occasion, no reference has ever
been made to the point made by Joyal J. in respect of taxes being part of the cost of production.
Further, that an excise tax might well fall into a production category, does not necessarily suggest
that an income tax would. On the other hand, in the context of the trilogy of cases referred to above,
Joya J.’s comments add fuel to the idea that tax planning expenses are, practically speaking, part of
the cost incurred to earn income.

3 | embrace this with some reservation. In Ludco, for example, the trial judge found that the interest
expense was not deductible pursuant to paragraph 18(1)(a) asit was aimed at saving tax, not earning
income. In overturning the tria judge's decision in that case, there is no suggestion by the Federa
Court of Apped that that conclusion would be wrong had the tax saving, in fact, been the relevant
purpose of the loan under scrutiny. That is to say, the question deserves more attention in a case
where thisissueis actually raised by one of the parties.
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increasing its debt service capability and increasing its funding of Canadian
operations are expenditures incurred for the purpose of earning income from its
business. That the expenditure was capita in nature by virtue of paragraph 18(1)(b)
does not change that finding.

[109] While, but for paragraph 18(1)(b) that finding may well apply to paragraph
18(1)(a), it isal the more appropriate that it apply in the context of section 14. The
context of that section appears to me to put even less emphasis on the directness of
the link between the expenditure and business revenue stream per se.

[110] Recalling that the requirement in section 14 is that an eligible capital
expenditure be “in respect of abusiness’. In my view, that informs the construction
of the purpose test in that definition. That is, the language used in the context of
section 14, which gives rise to a deduction to paragraph 20(1)(b), is not identical to
the language used in paragraph 18(1)(a). If, as described in cases like Boulangerie
S-Augustine, BJ Services and International Colin an indirect link of an expenditure
to the business of the taxpayer is sufficient in the context of paragraph 18(1)(a)
then it is all the more appropriate to acknowledge the sufficiency of indirect links
in the case of identifying eligible capital expenditures.

[111] For comparison purposes, consider the following provisions:

20(1) Deductions permitted in computing income from business or property --
Notwithstanding paragraphs 18(1)(a), (b) and (h), in computing a taxpayer's
income for a taxation year from a business or property, there may be deducted
such of the following amounts as are wholly applicable to that source or such part
of the following amounts as may reasonably be regarded as applicable thereto

(b) cumulative eligible capital amount -- such amount as the taxpayer may claim
in respect of a business, not exceeding 7% of the taxpayer's cumulative eligible
capital in respect of the business at the end of the year; (Emphasis added.)

14.(4) “Eligible Capital Expenditure” of ataxpayer in respect of a business means
the portion of any outlay or expense made or incurred by the taxpayer, as a result
of a transaction occurring after 1971, on account of capital for the purpose of
gaining or producing income from the business, other than ... (Emphasis added.)

18.(1) In computing the income of a taxpayer from a business or property no
deduction shall be made in respect of (Emphasis added.)
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Generdl limitation

(a) an outlay or expense except to the extent that it was made or incurred by the
taxpayer for the purpose of gaining or producing income from the business or

property;

[112] The purpose limitation in section 18 is potentially broadened by applying the
phrase “in respect of” to an outlay or expense. On the other hand, that the purpose
limitation in respect of eligible capital expenditures is potentially narrowed by the
repeated references their being those that exist “in respect of a business’. The words
“in respect of” are, as expressed by the Supreme Court of Canada, words of the
widest possible scope. “They import such meanings as “in relation to”, “with
reference to” or “in connection with”. The phrase “in respect of” is probably the
widest of any expression intended to convey some connection between two related
subject matters.”* While one cannot go so far asto say that the Act expressly states
that an eligible capital expenditure is one made in respect of a business, the context of
those provisions is sufficiently different, in my view, as to warrant more latitude to
indirect connections between an expenditure and income from a business than might
be the case in respect of the application of paragraph 18(1)(a). Expenditures, madein
the course of business on intangibles that have insufficient substance to be digible
capital property might more often than not only have an indirect connection to
business earnings but the scheme of the Act cannot, in my view, be taken so narrowly
asto create a“nothing” out of expenses such as the consulting fees here. That is what
the Respondent advocates in this case. It is not an acceptable position, in my view.
The deduction for cumulative eligible capital amounts in paragraph 20(1)(b) hasto be
taken as sufficiently permissive in cases of expenditures such as this which are
incurred to enhance the economic and financia viability of one' s business.

(e) Conclusion

% Nowegijick v. R, [1983] 1 S.C.R. 29 at p. 39.
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[113] All that remains to be said is that for the reasons set out above, the appeals
are allowed, with costs, on the basis that the consulting fees were €eligible capita
expenditures of the Appellant in the years incurred.

Signed at Winnipeg, Manitoba this 20th day of April 2011.

"JE. Hershfield"
Hershfield J.
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Trmrhers-ammygers ulf PCS Femnge oeamider their roquesl W tramler thelr livizessits i
PCS Flnenee hi e Lexembourg corparation

PLY Finsmee resoivad 10 pestrochere il existing finemcing stroctiee and replace it with a
rew leaance struciure opemied by & compeay resident in Luxesnbourg.

Sussaamy OF TiE HEOG MiEL TN

PCS Finamee agread bn the tmnsfer of the inlerests of P8 and &09 snd the pssets of PCR
Firancs thenugh compenies residess in the Brinsh Virgle lslasds and Trelesd, with the
I.nans heing ulimately held by PCS Locembourg Finance 54 5.l (*PCS Lovembowrg™)
(zuch iransfers, mchafing afl detsily of the sieps described Rereis, are iopsher refemod
at he “Hesrganiation™)

The Rearganizstion was imslemenied in (hree pheses over 8 peslod af thees montha:

8] Im the first phase, the Lesns wore weesleered feom PCS Flmance, e w e newdy
formed British Yirgin hilends corpomsison (bang PCE BY| Fomacs Limiled), snd
then bo o rawly fosmad Irish coporation (keing PCE lrelesd Finesce Limid,
formerly Sermete Limitad), In addition, PCS and 809 fermed POS Lantembourg,
boving wn Irish branch office. This firM phase wss indisicd on or sbow
Descember 14, 1997 and wos comgbsied om or shout December 39, 1997,

(b)  As pari of ihe seoond phese, fhe Loans remained im PCS lreland Fimance Limiled
o & reduced e of imeresi for @ period of three months [withost, however,
alTecileg the overall areal yield)
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(¢}  Tho lust phase conslsted |8 Be transfer of the Leans from PCE Irsland Fismnoe
LEmited o tha [rsh beanch of PCE Lusesbeasg. This thind phase was fitialed o
oor mbout berch 73, 1998 and was cenmplersd on o about March 31, 1998,

Tk REOBCANIZATION 1N DETALL

The deialled steps of the Recegani miloa are as follows:

fol  Plar [

1]

i)

fii)

Amendmeni of the Losss - The Lommns were smesded, redecing ibe e of
ipeseest paywhle from December §4, 1997 o March I1, 1958 while,
kowever, leaving he meesnll ssnual vield of the Loans intect. This teme
penind of mduesd interse codnsided with the three manth holding, percd
in PCS trelend Finance Limited {described & Fhass [T)

Cresiies of PCS Luvemboura sed iy [rish branch - PCS and 619 toprites
subserihed for sll of the shares of PCS Lusesthoorg on an 808G J 30%
basis B an mpgregabe moound of LISS17S000, bmmediniely chereafher,
PCE Lusembaurg cregied an brish bramch office snd opered bank sccounts
ai Tiifhank heland sad Beak of brelosd wiih the subscripdion procesds
The [rish branch office of PCS Lusembourg made & boan o Miroges in
the amourd of USE50,000. The cresfion of PCS Luzeshourg, i Irsh
brasch, end the mahing of the loss werr concluded belbre Deceminer 31,
1997 e brioec Lhe comisy ine Gece of amendments o the Sen
applicable LIS -freland Incomee Tax Convenlion.

Transfer of isteresin m PCS Finanee o PCS BY] Finapcr Limited - PCS
pmid 609 trunafierred ket memsberabip inierests in PCS Finance to 8 Britigh
Vizgin lslmds corporstion. PCS BVI Flennce Lissited, im exchange for all
#he cammon shares of PCS BV1 Fisance Lirshed. The interesty in PCS
Firarce wore tmmaferred 1o PCS BV Fineecs Limited 10 reduce the
overall mnoun of Ielsh capital tay that would otherwisn resull o8 & disect
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eranafe bo POS freland Finance Limited, The commmos: ehasss of PCS BV
Firnnes Limjied wess peorganized fnin two classes off charms, prefesred
sheres and common shares. by way of reductica in the par value of the
common thares (kY an amoum egual 1o e cost b in such oommon

sheres) o comideniien G the lmmnee of prefemed skhares for the loier
T T

ifer ol the share 5 BY] Fipance Lsnised jo PCS leelmed
Fonance [imlied - PCS and 609 wambered the tommen shees of PCS
BY1 Finsnes Limited o PCS Trefand Fisance Limited an Docembar 19,
1297 I retwm for all the shares of FCS kmland Finance Limied mmd
canributed 8o the copiml of the preferred shares of BCS BV Finance
Lizmiled,

U LT il

Ligudenion of PCS B Einance Limised - BCS BVI Fiance Limiied was
liguilaie=d lrdn PCS beloed Fesnes Limbed, ihus Emnalearing Uee
memberzhip ifssreats in PCS Firancs b0 PCS beland Fimance Limdied.

Linuidatinn of PCE Fingsgs - PCE Finance wes liguidaied imta PCE
belornd Finemce Limieed, ihus omrefering dhe Loans 10 PCS Teelaned
Finssge Lisited

Plaase If

(v Hebding of the Lossa is PCS lielind Finkhes Limisel — The Loans wire

hetd by PCS beland Firancr Limsied [Fom December [0, 1997 10
blpachy X1, 100K During this pericd, & reduced mte of i=teresi sconsed an
the Losss {ikovgh nome wrs pald). To mesimize ihe copiial tax due an e
ilrimase trensfer 1o PCS Limambourg. B breland Fnence [ Emited wae
requered to lold the Loans for o penod of three monshs.
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(viil) Tmmafer of the shees of PCE Ireland Finace Limied s PCS

{Ex)

i)

Lexembogrg — PCS and &9 cemsfereed their sharcy of PCH lrclamd
Firanoce Limfed o PCS Lawembourg

pf PCE ircland Finesge Limbicd — The
existing brish directors of PCS Ereland Finance: Limitnd were replaced by
Luzembouiy resident direcion. i addion, conain smendmenis were
made o the Arickes of Assochities of PCS breland Finerce Limdted and i
mude o foan |0 the amount f USE30,000 w Weiroper. Thess sieps resulied
in maving e resicenes of FCS isstand Firance Limmed from lreland o

iﬁ:ﬂHthi‘ni'Hw-ﬁqﬂﬁkd, iremesferring the Losm o
PLS Lenembourg,

Trensler of the Loans to an lrgh banch of PCS Lisembonry — PCS
Li=xembourg thes tranifrred the Loans ko ils brish branch.

FosaT-RRomd LS IEa TN

With tss entsblishment af PCS Luzesbosrg, oo U8, withholding ax was payohle on
poymests af inleedl on the Losms by Nisogen and Phosphaie Holding o PCR
Lavembourg. per the U 5. — Luxembourg Ircome Tax Convenibos.

Witk ke emblishmenr of PCS Lusemboung, 5% of the infersd income camed by FCS
Lusembourg was sulpeer b Lusemboeng intoee Wx wp o 8 mexicmm iax of
LISE2,000,0600 This Is in coniresl & jhe s trossmens thes was apellcabde w PCS
Fitancs, namely thal nemc of s income vas subject 10 ULS. sssmibon o profins; inssesd,
ke destribution of such incemms of PCE Plasnce v PCS aed 609 wes subjeet o UE,
e Lhblding max.

Do

=
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With ihe estoblishmeni of PCS Lusembossy, PCS and 609 wers mitiled to 8 5%
prefercntial raie of withholding tax oo dividends poid by T8 Luwemboang under the
Crnmescdr Liavermboury lncorme Tax Conventlan

From #s incorporstion in 1997 io #s windup m 2001, PCE Lsembourg puid no
dividends 1o ix shareholders, BCS and 804,

Im the fnanzial records end iax filngs of PCS Lusembourg for ghe perled 1957 o 20401,
it recomiod the Toflowing:

Wear Emi FrafieyLox)
Decomber 31, 1997 | (USSIO6EN)

Thimzh 19, 1999 [UERARATE)

Warch 19, 1999 St 186,425,019
March 249, 2000 UGE 148,382,357
December 51, 7000 | USSABA10,476
Diczember 8, 2001 TS84, 45077

i emch of e 1998, 1999, 2000 and 2001 leibee years of FCS, PCS Lusembourg, made
pon-inierest besring bomsa e PCS. The oulsnsding Balemzc of these lomns was
S399,475.992 w the end of PCE's 1998 tocation yeer, §1,526 866,604 af the end of its

1959 tmxation year, ¥1A58376442 a0 the end of (s 2000 wmadon yesr, and
£IS1TATAIN ai dhe end of s 7001 txution yrar

PCH Lusemboung reparied nis bstepest inccmss on the losns made ie PCS im ihis period, in
ity fnanolel records sed iscome ex [ling in Leawambourg (e 1998, 199%, 3000 and 2001

PCS mporied mo inknss expenie pabd o payable 10 PCS Luembourg in its ficancial
reconds of incoms e rturns for 1998, 1999, 2000 and 2001.
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Tiek US-Lisesiadlnd THonsE Tax CorvEnTIonN AuiiwnmaiciT

O Agil 3, 1994, changes oo dee US, - Luxembourg [neoree Tex Conventlon wers
sigred (1he “Changes™)

Prioe W the coming Ines foree of peeh Changes, Fellawing the Rearpanization, no S
withholding tas was payable on pasents of Ineeres by Nitnogen and Phosplale Holding
i PCS Lumemboury,

Upan the coming inio force of such Changes, PCE Luxembourg was eo longer able e
elatn Bonefits under the 118, = [Laxemboorg Income Ty Conventloa, ihus reaalileg in o
F vl iBbcdding tax om poymems of nterest by Mioogen and Phosphote Holding o PCS
Lumembaurg,

Sesh Thanpes camss ko foeos on Janmary 1, 2000,

While FCY was uswire of these Chinges wi the ame the deciron war made o ieplement
i Reorganizzition, it did nof affect hat decusion.

Tee CorsuLTise Fees

Im urder W plam amd bnplemes e Reonanisiive, PCY engiged lepl suansel and
crumanianis und incurmed Tees: m respeet themea

T s Mancisl records for §99T, PCS reporied legel s=d nocouniing expensess [nchoding
fha amourt af £297 BEd 1 Oenessl Ledger peass) B52%, 8 profit s loas preow. PCS
wis reporied the Iegal fess of $4.060 i sceounl 1766, & hilince dheel seeount called
=Defered LLE comm ™

In ks fireocial rewonds for 1900, PCS reported |epal ond sccoosding expenses af
$1.030.390 in scooee 3765, a balarce shest apcouni ealled "Deferred LLC cowis ™
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in Ming itz T2 Income Tax Petum for the 1997 and 1998 axation yeen, PCS claimed

797,554 and mil, peapecively, in egal and acoounting b3 i relacion bo the reatructuring
of PCE Fimanes,

The Minigler af Masonl Revesee (iy Miniser™) infially assessed FCS"s s Habiliny
tor the 1997 and 1998 @astion veers, s filed, by Notices of Asscarmenm dmed Dooobes
2%, 1948 and Amgusi 18, 1999, msectively.

O March 38, 2001, BCE mequesied (hal the Minisier make adfusimenis in its tax Eabality
for 1997 snd 1998, secidng to dedwci the amounis of $4.381 snd 51550350,
respecibvely, in relation io legal aml scsounting fecs i relation te the Reerzanization

1997 Taxavimon ¥ EAR

By Motlce of Reasseremed doied February 14, 2003, cha Minfsier regeereoed PUS 'x tux
Eabidivy fie the 1997 taxation vear. ond in oo doing, wer ofo, dissfowed iBe deductian
of §207 864 on the bash ol peragmph 1R Ha) of e fmeamse Tex doi (e "Ael™). The
Wefinimsr wha denbed the reqoested dedection of §8 263 on thiv me b,

By Mulice of Objection duied May 34, 2002, PCS chjected 10 the Minlster's
FEAS SIS

The Mintsier lsxmed Motces of leassrymend daied June 20, 20030 and Sugued 1], 2084 in
respecl of B3 1997 laxabion peas which ssade no adjustments b the dinalbowed legal
and soonding fies or the deiied delution mejueitsl by PCE. PCS ohjeoind b (e
respevtive ety by Mutess of Objaston dalod Sepleinber 14, 2007 ol Ouviuber
&, 2004

Cin February 25, 2004, the hinister confirmed PCS"s reassemsment of tan oo the basia off
181 a], 18(1 b ond on 12 basis that saeh expenses did nod constitule “eligible capital
cupemiliires™ of PCS ender sebscction 145) af the A¢t On Pebnoary 28, 2004, the
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Mlinister imaeed 8 mew ressscsment b pespeot of PCH's 1097 ioxstion year, Bl
maintainad the dEllovrd and denied dedostion of logal ind notounting fees.

1998 TaxaTeoM YiEAR

By Motee of Reassessmenl desed hune 25, 2002, the Minisies reascised PCS's B
Hability in (Be 1998 wmaibon yese, aad in g0 doing, leler @lin, demied the requesiod
deduciion of §1,930,350 on the besis of paragraph |B{1Ha) of Ase.

By Molice of Ohjectien dsied Septesber 33, 3003, POS objected, iner alin, fo ihe
hvmister”s denied deduction of 51,950,350,

The Mintmer myued a Hotee of Reassessment dated Aupasi 18, 2004 in respest of PCS™s
199 (aatien yeor ond made no edjusimeis fo the denied deduction. FCS ohjgened 16
1his reassesirment by Motioe of Dbjection deed Oetober B, 2004,

O March 2, 10085, the Minister coafirmed PCS's reassessment of tax on e husis of
¥8(1 Wn, 1B[1}(b) und on the hashy that sach expenses did not constitute "eligible capital
expendilures™ of PCH under mbuection 14(5) of the Aci. Do Febroary 24, 1006, the
Minister issusd @ ninw reasserEment in respect af POSs 1090 pomibon year, but
mairlaintd the denled claim o begal and mccanting fees.

AGREED Lpn Quarntus oF CorsuTing Foos AT bt m s AFreaLs

The pueties agres thal U ot mmounty ol issoe in e peessul o ppotds woe s (6 e

ATHON YEam CORSULTIMG FEES 4T BRSUE

137 §137,695.19
R £1.75) 654 B8
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&1, OF the ioiel escunts 6 isaue, fhe parsies e pow in agreemeni thal PCR incierred legal
e sccoarvting fesa in reapect of the Reorpanization in the 15997 and | 998 taation yser

| e Fol lowing nmousEs:
| CORNEULTIAG FEES THOURRED IN
I, AESFECT GF THE
TEJ.IE YELR RESHCANTEATHIN
1947 SOT.0T0.57
1ov $1,687 694,57

AGREED 1o by the parties to ke perl of the facts of fheir dispuie, as reprosemied by ibein
respective oounsel.

Diaie: Sepiesnber 24, 2010

W25 ey HZ,(—C

Spdphurw Eljamai Heanyi Twadndwy
Devigs Ward Phillips & Yischerg LLF Counsed Tor the Respandem
1361, avens: Medill Colicge Deparimeni of Justee
16z dlage T Lamy Services Section
Muniréal [Quehes) Bank of Canada Building
HIA JHS Erm Towor, 8th Floor

24 Wellingtom Strest

Cimwn, Onimrio

K14 04R



SCHEDULE B

SECTION 14

Inclusion in income from busingss

14.{1} Where, at the end of a taxation year, the total of
all amounts each of which is an amount determiped, in respect
of a business of a taxpayer, for E in the definition
"cumulative eligible capical® in subpection 14(5) [(in
this section referred to as an *eligible capital amount*) or
for F in that definition exceeds the cotal of all amounts
determined for A to D in that definitien in respect of the
businesg (which excess is im this subsection referred te as

"the excess").
14.(1l)fa) in the case of a taxpaver (other than
(i} a corporation,
[ii} a partnership all the members of which were

A} corporacions,

(B} partnerships all the members of which werse
corporations, or

{C] partnerships described in this subparagraph, or

(iii} a partnership that was not a Canadian partnership
throughout the year)

who was resident in Canada throughout the year,



Page: 2

fiv) the amount, if any. that is the lesser of
[A) the axcess, and

{8} the amount determined for F in the dafinition
‘cumulative eligible capital® in subaseckion

14(5) ac the end of the year in respect of the
businsas

shall be included in ecosputing the taxpayer's income
from that business for the year, and

{v} there shall be included in computing the taxpayer's
inocame from the business for the year the amount
decermingd by the formila

A-B-C-D
whares
& 18 the sxcess,

B is the amount determined for F in the definition
*cumilative aligible capital® in subsection
14{5} at the end of the year in respect of the
business,

C is 1/3 of the amcune determined for Q@ in the
definition “cumlative aligible capital® in
subsection 14(5] at the end of tha year in
regpect of the business, and

0 is puch amount as the taxpayer claisa, not exceeding
the taxpayer's exempt gains balance in respect of the
business for the year

14. (1) b} in any other case, the amount, 1if any, by which
the axcess excesds 1/2 of the amount determined for ¢ in
the definition "cumilative eligibie capital® in subasection
12i5] in respect of the business ghall be lncluded

in computing the taxpayer's incoms from that business fer
that year.

Deamed Faxable capital gan

14.{1.1} Por the purpoass of section 110,656 and of
paragraph 3(bl as it applies for the purposes of that
section, an amount lncluded under subparagraph
14(1) fal (v) in computing a taxpayer's income for a
particular taxation year From & business is desmed to be &
taxable capital gain of the taxpaver for the year from the
dippoeition in the year of qualified farm property to the
extent of the lesgaer of

14.11.1} {a] the amount included under subparsgraph
1411} {a} v} in computing che taxpayer's income for
the particular year from the business, and
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14. (1.1} ib) thke ampunt decermined by the Formuls
A - B
wharea

A is 3/4 of the amount determined in respect of the
taxpayer for the partiecular year egual to the amount, if
any, by which

fi} the toral of all amounts each of which is the
Eaxpayer's proceeds from a disposition in the
particular year or a precedimg taxation year that
began after 1987 of an ®ligible capital property in
rospect of the business that, at the time of
dispomition. was a qualified farm property [(as
defined in subsection 110.6({1)] of the

taxpayer

excesda

[£1} the total of all ampunts each of which is

[A) an eligikle capital expeEnditure of the
taxpayer in respect of the business tchar was made
or incurred in respect of a gualified farm
property dispoeed af by the taxpayer in the
particular year or a preceding texation year that
began after 1987, aor

(B} an gutlay or expense of the taxpayer that was
not deductible in computlng the taxpayer's income
and was made or incurred for the purpose of making
a dispogition referred to in subparagraph

1441.0) bl (31, and

B ie the total of all amounte sarh of which is

{i) that portion of an amount deemsd by subparagraph
1411) (a) ivl (as it applied in respect of the
business to fiscal periods that began after 1987 and
ended before February 23, 1994} to be a taxable
capital gain of the taxpayer that can reasonably be
attributed to & disposition of a gualified farm
proparty of the taxpayer, or

fil] an amount deemed by thie section to be a taxable
capital gain of the taxpayer for a taxation year
preceding the particular year from the disposition of
gualified farm property of the taxpaver.

Amount deamed payaa

14.{2} Where any amount is, by any provision of this Act,
deemed to be a taxpayer's proceeds of disposition of any
property disposed of by the taxpayer at any time, for the
purposes of this section, that amount shall be dessmed to have
beacome payable to the taxpayer ab that time.
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Acquisition of effgitie capital property

14.13) wotwithatanding any other provision of this Aer,
where at any time a person or partnership (in this subsection
referred to as the " taxpayer®) has, directly or indirectly.
in any manner whatevar, acguired an eligible capital property
in regpect of & business from a person or partasrship with
whom the taxpayer did not deal at arm's length (ls rhis
subsection referred to as the “transferor®) and the property
was an eligible capital property of the transferor {(other thas
property acgquired by the taxpayer as a consequence of the
death of the transferor], the eligible capital expenditure of
Lhe taxpayer in respect of the business shall, in respect of
that acquisition, be deamed to be egual to 4/3 of the amount,
if amy, by which

14.{3} {a) che amount determined For E in the definition
"rumilative eligible capital® in subsecticn 14(5) in
respect of the dispoaition of the property by the
transferor

exceads

14. 131 (b} the toral of all amounts that can reasonably be
congidered to have been clalmed as deductions under msection
110.8 by any person with whom the taxpayer was not

dealing at arm'se length in respect of the dispesition of
the property by the transferor, or any other disposition of
the property before that time,

except that, where the taxpayer dispoeea of the property after
that time, the amount of the eligible capital expenditure
deemed by this subsectlon to be made by the taxpayer in
respect of the property shall be determined at any time after
the disposition as if the amount determined under paragraph
14(3) b} in respect thereof were the lessar of

14.(3) (e} the amount otherwise 50 detcermined, and

14, (3] [d] the amount, if any, by which
{i) the amount determined under paragraph
1413} ta} in respect of the disposition of the
propecty by the transferor

excaads
(11} the amount decermined for E in the definitison
"cumulative eligible capltal® in subsection 14(5)

in respect of the disposition of cthe property by the
taxpayer .

Refarences fa “taxation year® ar “pear”

14.14) Where a taxpayer is an individual and the taxpayer's
income for a taxation year includes income from a business the



Page: 5

fiscal period of which does not coincide with the calendar
year, for greater certainty a refesrence in this section to a
"taxation year® er "year® shall be read ap a reference to a
"Eiscal period” or "perisd®.

Dwfinitians

14. {5} In this section,

“adistrment Kme® “moment i rajisbement”

*adjustment time* of a taxpayer in respect of a business ia

lal in the case of a corporaclion forsed as a rasult of
an amalgamatian occurring after June 30, 198E, tha tims
immediately before the amalgamation,

ib) in the case of any other corperation, the time
immediately after the commencemsat af its first taxation
year commencing after June 30, 1988, and

ic} for any other taxpayer, the time immediately after
the commencemsnt of the taxpayer's first fiscal period
commencing after 1987 in reapect of the business:

“Cuminabive efigible capital® “montant curmati’ des immobilisations admissibies®

"rumulative eligible capital® of a taxpayer at any time in
respect of a business of the taxpayer =means the amount
determined by the formula

1A+ B+ C+D+ D1 = (E « F)
where

A 1s 3/4 of the total of all eligible capital expenditures
in reapect of the busineas made or incurred by the
taxpayer befors that time and after the taxpayer's
adjustment time,

B is the torcal af

fal all smounts sach of which is ehe amount that
would have besn included under subparsgraph
14(1}fal{v) in computing the taxpayer's income

from the business for a taxation year that ended
before that time and afrer Pebruary 23, 1994 if the
amount determined for D in that subparagraph for the
¥ear were nil,

ib} all amounts included under paragraph

141(1) (b) in cosmputing the taxpayer's income

from the businesa for taxaticn years that ended
before that time and after the taxpayer's adiustment
time, and
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(o] all tawable capital gains included, because of
the spplication of subparagraph 14{1){a}i{v} to

the taxpayer in respect of the business, in cosputing
the taxpayer's ilncome far taxation years that began
before February 23, 1994,

i 3/2 of the amoant, if any, of the taxpayer's
cumilative eligible capital in respect of the business
at the taxpayer's adjusrmenr rime,

is the amcunt, if amy, by which

(al the tetal of all amounts deducted under paragraph

2041} (b} in computing the taxpayer's incoma
from the business for taxatlon years ending before

the taxpayer's adjustment time
exceads

(b the total of all amounts included under
subgection I4(1) in cosputing the taxpayer‘s
tncome from the business for texation years ending
before the taxpayer's adjustment time,

is, whare the amount determined by B exceeds rero, 1/2
of the amount determined for [ in respect of the
business

is the total of all amsunts each of which is 3/4 of the
amount, if any, by which

la) an amount which, as a result of a disposicion
oocurring after the taxpayer's adjustment time and
before that time, the taxpayer has or may becoms
antitled to receive, in respect of the business
cdrried on or formerly carried on by the taxpayver
where the consideration given by the taxpayer
therefor was such that, if any payment had been made
by the taxpayer after 1971 for that consideration,
the payment would have been an eligible capital
expefditure of the taxpayer in respect of the
tusiness

axeEEdn
B} all outlays and expenses to the extent that they
were not otherwise deductible in computing the
taxpayer's income and were made or Incurred by the

taxpayer for the porpose of giving that
consideracion, and

is the amount determined by the formula
(B + Pl +0) =R
Whers
P is the toral of all amounte deducted under paragraph

20(1) (b) in computing the taxpayer's ilncoms
from the business for taxatien years ending befere
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that time and after the caxpaver's adjusement Eime,

B.1 is the total of all amounts each of which is an
amount by which the sumulative =ligible capital of
the taxpayer in respect of the business is reguired
to be reduced at or before that time because of
subsestion BO[T):

@ is the amount, if amy. by which

(a] the total of all amounts dedupbed under
paragraph 2001} {b} in computing the

taxpayer's income from the bueiness for caxation
vears ending before the baxpayer's adjustmant time

oxceads

Ib} the total of all amounts included under
subsection 14(1) in computing the

taxpayer's income for taxation years ending b=Fore
the taxpayer's adjustment time, and

R i thae total of all amounks included upndsr
eubparagraph 14{1} (a] [iv] in computing the

taxpayer's income fram the business for taxation years
ending before that time and after the rcaxpayver's
adjustment time;

“eligihie capital expenditvre® “dépense capital admissihiet

*eligible capital expenditure® of a taxpayer in respect of a
business means the portion of any outlay or expense made or
incurred by the taxpayer, &8s a result of a transaction
ccourring after 15971, on account of capical for the purpose
of gaining or producing income from the business,. other
than any such outlay or expense

fal in respect of which any amount 18 or would be, bue
for any provision of this Act limiting the guantum of
any deduetion, deductible [otherwise than under
paragraph 20011 (b}] in computing the taxpayer's

income from the business, or in respect of which any
emount is, by virtue of amy provision of this Aot other
than paragraph 1E(1} {b}. not deductible in

computing that income,

(bl made or incurred for the purpose of gaining or
producing incoms chat is exempt income, or

fc) that is the cost of, or any part of the cast of,
{1} tangible property of the taxpayer,

{i1) intangible property that is depreciable property
aof the taxpayer,

(iil] property ln respect of which any deduction
(otherwise than under paragraph 20(1) (b)) is
permitbed in computing the taxpayer's income from che
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businssa or would be so permitted if the taxpayer's
income from the business were gufficiene for the

purpase, or

liv] an interest in, or right to acquire, any
property described in any of subparagraphs 14 (5)
*mligible capital sxpenditure® (c) (1] s 1L4(5)
*eligible capital expenditure® (cliiiil

biut, for greater certalnty and without restricting the
generality of the foregoilng. doss nob inelede any portion

of

{d} amy amount pald or payable to any credicer of the
taxpayer as, on account or in lieu of payment of any
debt or as or on account of the redemption, cancellation
or purchase of any bond or debentursa,

ie] where the taxpayer i a corporacion, any amount paid
or payable te & person as a shareholder of the
corporation, or

(f) any amount thar is the cost of, or any part of the
caat of,

ii} an interest in a truac,
{ii]) an interest in a partnership,

(iil} a share, bond, debenture, mortgage, note, bill
or other similar property, or

(iv) an interest im, or right to acguire. any
proparty described in any of subparagraphs (f] (i)
to (144).

“peampt gaing halanca” “solde des gaing axondnds”

"exempt gains balance®" of an individual in respect of a
buginess of the individual for a taxatlon year means the
amount determined by the formila

A - B
where
A is the lagser of

fal the amount by which

(i)} the amount that would have been the
individuml's taxable capital gain determined under
paragraph 110.6({19} (bl in respect of the

business if

il the amount designated in an election under
gubsectlon 110_E(19) in respect of che
business ware egqual te the fair market value at
the end of February 22, 1994 of all the
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eligible capital property owned by the elector
ak Lhat time in respect of the businesa, and

(B) this Act wers road without reference to
subsection 110.6(20]

excesds
(i1} the amount determined by the formula
B.75(C - 1.1D)
whers

C im the amount designated in the election that
was made under subsection 110.6(19) in
regpect of the business, and

D is the fair market value at the end of February
23, 1984 of the property referred te in clause
14(5) “"exempt gains balance®" {a) {i] {A},
and

(b)) the individual's taxable capital gain determined
under paragraph 110.6(1%) (b) in respect of the
busines=s, and

B is the total of all amounts each of which is the amount
determined for D in subparagraph 14(1) (&) (v) in
respect of the business for & preceding taxatiom wyear,

Exchange of property
14.(6) ...

Replacement property
14.(7) ...

Deemed residence in Canada
14.(8) ...

Effect of election under subsection 110.6(19)
14.(9) ...

Deemed eligible capital expenditure
14.(10) ...

Receipt of public assistance
14.(11) ...

Loss on certain transfers
14.(12) ...

Deemed identical property
14.(13) ...
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PARAGRAPH 20(1)(b)
Deductions permitted in computing income from business or property

20(1) Notwithstanding paragraphs 18(1)(a), 18(1)(b) and 18(1)(h), in computing a
taxpayer's income for a taxation year from a business or property, there may be
deducted such of the following amounts as are wholly applicable to that source or such
part of the following amounts as may reasonably be regarded as applicable thereto

Cumulative eligible capital amount

(b) such amount as the taxpayer may claim in respect of a business, not
exceeding 7% of the taxpayer's cumulative eligible capital in respect of the business at
the end of the year;
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SECTION 248

Definitions

248(1) In this Act,

"eligible capital amount"

"eligible capital amount" has the meaning assigned by subsection 14(1);

"eligible capital expenditure"

"eligible capital expenditure" has the meaning assigned by subsection 14(5);

"eligible capital property"

"eligible capital property" has the meaning assigned by section 54;
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SECTION 54

Definitions

54. In this subdivision,

"eligible capital property"

"eligible capital property"” of a taxpayer means any property, a part of the
consideration for the disposition of which would, if the taxpayer disposed of the
property, be an eligible capital amount in respect of a business;



CITATION:

COURT FILE NOS.:

STYLE OF CAUSE:

PLACE OF HEARING:

DATE OF HEARING:

REASONS FOR JUDGMENT BY:

DATE OF JUDGMENT:
APPEARANCES:

Counsel for the Appellant:

Counsel for the Respondent:

COUNSEL OF RECORD:

For the Appellant:

Name:

Firm:

For the Respondent:

2011 TCC 213

2005-1631(IT)G; 2005-1760(IT)G
POTASH CORPORATION OF
SASKATCHEWAN INC. AND HER
MAJESTY THE QUEEN

Saskatoon, Saskatchewan

September 30 and October 1, 2010
The Honourable Justice J.E. Hershfield

April 20, 2011

Stéphane Eljarrat
Olivier Fournier

Ifeanyi Nwachukwu
Ryan Hall

Stéphane Eljarrat
Olivier Fournier

Davies Ward Phillips & Vineberg LLP

26th Floor — 1501 McGill College Avenue

Montreal, Quebec, H3A 3N9

Myles J. Kirvan
Deputy Attorney General of Canada
Ottawa, Canada



