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Andrew Miller

ORDER

Upon application by the respondent for an order quashing purported appeals
under the Income Tax Act, it is ordered:

(@ theapplication isdismissed,;

(b) theappelant is granted an extension of time to institute an appedl in
respect of assessments reflected in noticesissued asfollows:

- July 19, 2010 for the 2006 taxation year,
- July 19, 2010 for the 2007 taxation year, and
- September 14, 2010 for the 2009 taxation year;
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(¢ theamended notice of apped received on January 6, 2011 is deemed to
be avalid notice of appeal filed on the date of this Order; and

(d) each party shal bear their own costs with respect to this application.

Signed at Toronto, Ontario this 28" day of April 2011.

“J. M. Woods’
Woods J.
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[1]  Inthisapplication, the Crown seeksto quash an amended notice of appedl
filed on January 6, 2011 by David Homa.

[2] The subject matter of the appeal isthe calculation of interest on unpaid taxes
owing for anumber of taxation years. The amount at issue is approximately $100.

[3] Theamended notice of appeal describes the nature of the appedl in the
following manner.

TAKE NOTICE THAT David Homa appeals from the Income Tax Act to the Tax
Court of Canada from assessments of interest dated September 13, 2010* and
October 20, 2010 for the taxation years 2003 to 2009

* This date was corrected to September 23, 2010 at the hearing.

[4] Thegroundsfor the Crown’s application, as stated in the notice of motion, are
reproduced below (excludes legidative references):

a) theappeal with respect to the Appellant's 2003, 2004, 2005, 2006, 2007, 2008
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and 2009 [sic] are not within the Court's jurisdiction;

b) inthealternative, the appea with respect to the Appellant's 2003, 2004, 2005,
2006, 2007, 2008 and 2009 taxation years are res judicata, specifically for the
2003, 2004 and 2005 taxation years, as well as scandalous, frivolous or
vexatious, or an abuse of process; |[...]

[5] Themotion materias do not clearly explain the problem that the Crown has
with the appeal but it was explained oraly at the hearing. Notwithstanding the lack of
notice, Mr. Homaindicated that he understood the Crown'’ s position and wished to
proceed with the motion without further delay.

[6] Theessence of the Crown'’s position isthat the Tax Court of Canada lacks
jurisdiction because the appeal does not relate to an assessment. It is submitted that
the documents dated September 23, 2010 and October 20, 2010 that arereferred toin
the amended notice of apped are statements of account and not notices of
assessment.

[7]  Further, the Crown submits that Mr. Homais out of time to appeal any
assessments for the 2003 to 2009 taxation years.

Discussion

[8] I will first consider the Crown’ s alternative position that Mr. Homalis out of
time to appeal any of the relevant assessments.

[9]  With respect to the 2003, 2004 and 2005 taxation years, the Crown appears to
be correct that the time limits have expired. However, that should not matter because
any interest imposed for those years has been waived (Aff. of Hamza Momoh, Tab
P).
[10] Assessmentsfor the remaining taxation years were issued as follows:

(@ July 19, 2010 for the 2006 taxation year,

(b) July 19, 2010 for the 2007 taxation year,

() June 30, 2009 for the 2008 taxation year, and

(d) September 14, 2010 for the 2009 taxation year.
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For clarification, the Crown presented a summary chart at the hearing which
indicated that an assessment for the 2008 taxation year was made on June 30, 2010.
Thisis contrary to the motion material and | have assumed that it isaclerica error.

[11] The Crown acknowledges that assessments for at least some of these years can
be appeaed if extensions of time are granted.

[12] Mr. Homasubmitsthat no time extensions are needed because heis not
appealing these assessments. Rather, his appeal relates to the determinations of
interest that are reflected in statements of account, and which he objected to on
September 30, 2010. He submits that these determinations are assessments over
which this Court has jurisdiction.

[13] The notice of objection dated September 30, 2010 was not included in the
motion material.

[14] Theissueraised by Mr. Homacan be stated smply. Isadetermination by the
Canada Revenue Agency of interest payable on unpaid tax an “ assessment?’

[15] | am not aware of any judicia decisionsdirectly on point.

[16] Itisunfortunatethat | did not have the assistance of counsel on both sides on
this novel issue. The arguments presented at the hearing from both parties were not
very detailed, especially with respect to a contextual analysis of the relevant
provisions. In light of this, | am not inclined to extend the term “assessment” to
include determinations of interest that are reflected in statements of account and not
on formsthat purport to be notices of assessment.

[17] That isnot the end of the matter, however.

[18] | have considerable sympathy for the position advocated by Mr. Homa.
Nowhereisthe term “assessment” clearly defined, and | suspect that many taxpayers
would assume that the Tax Court of Canada has jurisdiction over matters such asthis.

[19] Moreover, it isnot appropriate to quash this appeal on apreliminary basis
unlessit isclear that no relief can be provided by the Court. In the context of matters
governed by the informal procedure, it is necessary for the Court to go beyond the
framing of the issue by the taxpayer and to consider the essence of the dispute.

[20] Very recently, Binnie J. commented on the seriousness of inefficient court
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procedures in British Columbia (Attorney General) v Malik, 2011 SCC 18:

[40] In anumber of decisions our Court had emphasized a public interest in the
avoidance of “[d]uplicative litigation, potential inconsistent results, undue costs, and
inconclusive proceedings’ (Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44,
[2001] 2 S.C.R. 460, at para. 18). Inefficient procedures not only increase costs
unnecessarily, but result in added delay, and can operate as an avoidable barrier to
effectivejustice:

Where the same issues arise in various forums, the quality of justice
delivered by the adjudicative process is measured not by reference to the
isolated result in each forum, but by the end result produced by the various
processes that address the issue.

(Toronto (City) v. Canadian Union of Public Employees, Local 79 (2001),
55 O.R. (3d) 541 (C.A.), per Doherty JA., at para. 74, aff’d 2003 SCC 63,
[2003] 3 S.C.R. 77 (sub num. Toronto (City) v. C.U.P.E., Local 79), a para.
44)

[21] Itisimportant to look for solutionsto procedura issues such asthis, not
problems.

[22] Based on the limited information before me, it is not clear that the relief that
Mr. Homa seeks cannot be provided by an appeal of the interest reflected in notices
of assessment for taxation yearsthat are still open.

[23] | would notethat Rip C.J. provided asimilar remedy in McFadyen v The
Queen, 2008 TCC 441.

[24] Inorder to have this matter adjudicated in an efficient manner, it is appropriate
in my view to permit Mr. Homato appeal assessments for taxation years that are still
open, namely, 2006, 2007 and 2009. Mr. Homaindicated at the hearing that he did
not want to appeal these assessments, but this comment was made in the belief that
he aready had a valid notice of appeal.

[25] Where do we go from here? One possibility isthat Mr. Homa could be given
the opportunity to apply for extensions of time to appeal. That would result in an
unnecessary and undesirable delay in this proceeding, in my view.

[26] Inthe circumstances, it would be appropriate to consider that the amended
notice of appeal implicitly asksfor extensions of time that are necessary to have the
matter dealt with on the merits. The extension of time will granted, and the amended
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notice of appeal will be consdered to be avalid notice of appeal filed on the day of
the Order. The respondent then will have the usual timeto fileareply.

[27] The application will be dismissed, with each party bearing their own costs with
respect to this application.
Signed at Toronto, Ontario this 28" day of April 2011.

“J. M. Woods’
Woods J.
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