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JUDGMENT

The appeal from the reassessment made under the Income Tax Act for the 2008
taxation year is allowed and the reassessment is referred back to the Minister of
National Revenue for reconsideration and reassessment on the basis that the appellant
is entitled to the tax credits that he has claimed under sections 118.5 and 118.6 of the
Act.

Signed at Ottawa, Canada, this Sth day of May, 2011.

“E.A. Bowig’
Bowie J.
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[1]  Mr. Sddell appeals from a reassessment of his liability for income tax for the
2008 taxation year. Sections 118.5 and 118.6 of the Income Tax Act* (the Act) afford
certain tax credits to students who were attending a qualifying educational institution
during the taxation year. In April 2007, Mr. Siddell began his studies for a Masters
in Business Administration degree at the University of Liverpool, he continued them
through 2008 and 2009, and graduated in July 2010. The issue before me is whether
he qualifies for these tax credits.

[2] The provisions of sections 118.5 and 118.6 are somewhat complex, and no
model of clarity. For purposes of this appeal, however, it is necessary to consider
only the meanings of the two expressions “...a course of less than thirteen
consecutive weeks duration” and “...a course of not less than thirteen consecutive
weeks duration”, which appear respectively in subparagraph 118.5(1)(b)(i) and
paragraph (b) of the definition of the expression “designated educational institution”
found in subsection 118.6(1) of the Act.

! R.S. 1985 c.1 (5th supp.), as amended.
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[3] Itisnot disputed that Mr. Siddell was, in 2008, a full-time student in a course
leading to a degree. Nor is it in dispute that Mr. Siddell qualifies for the tuition tax
credit under subsection 118.5 if, but only if, the fees that he paid come within
paragraph 118.5(1)(b). Smilarly, it is not in dispute that he qualifies for the education
credit under subsection 118.6(2) if, but only if, the University of Liverpool fals
within paragraph (b) the definition of a designated educational ingtitution. Nor is
there any dispute that Mr. Siddell paid the fees upon which he based his claim, or that
he filed the appropriate forms with his income tax return. The dispute centres smply
upon the question whether he was enrolled in a course of more than 13 consecutive
weeks.

[4] Therelevant partsof the provisionsin question are asfollows:

118.5(1)(b) Where the individual was during the year a student in full-time
attendance at a university outside Canada in a course leading to a
degree, an amount equal to the product obtained when the
appropriate percentage for the year is multiplied by the amount of
any fees for the individual’s tuition paid in respect of the year to
the university, except any such fees

(1) paid in respect of a course of less than 13 consecutive
weeks duration,

118.5(1)(b)  si, au cours de I'année, le particulier fréquente comme étudiant a
plein temps une université située a |’ étranger, ou il suit des cours
conduisant a un diplédme, le produit de la multiplication du taux de
base pour I'année par le total des frais de scolarité payés a
I"université pour |I’année, a |’ exception desfrais qui ont été:

() soit payés pour des cours d’une durée inférieure a 13
semaines consecutives,

and

118.6(1) For the purposes of sections 63 and 64 and this subdivision,
"designated educational institution™" «établissement d’ enseignement
agrée »

"designated educational institution" means

(b) a university outside Canada at which the individual
referred to in subsection 118.6(2) was enrolled in a
course, of not less than 13 consecutive weeks duration,
leading to a degree,
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118.6(1) Les définitions qui suivent s appliquent aux articles 63 et 64 et ala
présente sous-section. «établissement d enseignement agréé »
"designated educational institution”

«établissement d’ enseignement agréé »

b) université située a I’ éranger, ou le particulier mentionné
au paragraphe (2) est inscrit a des cours d’une durée
minimale de 13 semaines consécutives qui conduisent a
un dipléme;

[5] Exhibit A-2 contains at Tab N what the University of Liverpool cals the
Gradebook. It gives particulars of the curriculum followed by Mr. Sidddll. It liststhe
eight “modules’ that made up his studies leading to the MBA degree. He took five
of these during the year 2008, and the beginning and end dates for each of them are
shown asfollows:

Strategic Human Resources 16 Oct 2008 to 10 Dec 2008
Consumer Behaviour 21 Aug 2008 to 15 Oct 2008
Services Marketing 10 April 2008 to 21 May 2008
Marketing in aGloba Environment 28 Feb 2008 to 9 April 2008
Managing Resources 10 Jan 2008 to 20 Feb 2008

[6] Itisclear that in 2008 Mr. Siddell was in full-time attendance at the University
of Liverpool engaged in studies leading to the MBA degree for all but one week
between 10 January and 21 May, and for each week between 21 August and 10
December. Asthisisthe normal academic year, Mr. Siddell takes the position that he
was in full-time attendance in a course of more than 13 consecutive weeks. The
course, on hisview of the matter isthe total of his studies |eading to the degree.

[7] The Minister's position is that each of the modules referred to above is a
“course”, and that none of them exceeded eight weeks in length, so that Mr. Siddell’s
fees were paid in respect of five different courses, each of them being of less than 13
weeks duration. In support of this position the Minister points to the fact that Mr.
Siddell elected to pay his fees in instalments that coincided with the beginning of
each module, this being one of a number of payment options available to him.

[8] The appellant referred in argument to numerous decisions of this Court. Most
of them deal with the question of full-time attendance. That is not an issue in this
case, however, as the respondent accepts that the appellant’s attendance at the
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University of Liverpool by way of the internet satisfies the requirement for full-time
atendance. Tarkowski v The Queen’ dedlt with the question whether the taxpayer’s
son, who was studying music, was taking courses. It does not assist with the issue
before me. The facts in Robinson v. The Queen® are similar to the present case, but it
appears to have been assumed that for purposes of the thirteen-week requirement
regard should be had to the full period for which the appellant pursued the MBA
degree, which was from February 2004 to December 2005. The respondent does not
appear to have argued, as in this case, that the thirteen week requirement applies to
each module. In Fayle v. The Queen® the taxpayer was denied atax credit because the
course that she took was of only six weeks duration. However that course was not
part of a longer educational program as in this case, so the decison is of no
assistance.

[9] The decision that bears directly on the issue before me is that of Paris J. in
Ferre v. The Queen.” Like the appellant, Mr. Ferre was enrolled in the online MBA
program at the University of Liverpool, where he completed the degree requirements
by successfully completing a number of modules. Each module was of less than
thirteen weeks duration, but the total duration of the modules the appellant took in
each of 2006 and 2007 exceeded thirteen weeks. In that context, unlike the situation
in Fayle, the English version of the legidation is ambiguous. The thirteen week
requirement could apply to each module individually, or it could apply only to the
aggregate of al the modules pursued in the year. Paris J., noting that there is no
ambiguity in the French version, applied the shared meaning rule and concluded that
each of the component courses of the larger curriculum must be of greater than
thirteen weeks in length to entitle the student to the credit. His reasoning on this point
isfound in the following four paragraphs of his judgment:

21 It appears that there is some basis for the Appellant’s contention that the
meaning of the word “course” in paragraph 118.5(1)(b) is ambiguous. According to
Webster's Ninth New Collegiate Dictionary the word “course’” may mean either “a
number of lectures or other matters dealing with a subject” or “a series of such
courses constituting a curriculum.” Therefore, it is arguable that “course” could in
this case refer either to the individual modules taken by the Appellant, or his entire

2 [2008] 1 C.T.C. 2347.
3 [2007] 2 C.T.C. 2294.
4 [2005] 1 C.T.C. 2840.

5 2010 TCC 593.
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MBA program. | note, though, that the relevant portion of the definition of the word
“course” in the Canadian Oxford Dictionary (2001) offers only the following
meaning: “a series of lectures, lessons, etc., in a particular subject.” This definition
does not appear to encompass the notion of a program of studies such as the
Appdlant' sSMBA course.

22 Any ambiguity, however, is resolved by reference to the French version of
paragraph 118.5(1)(b). The relevant parts of the French version read asfollows:

118.5(2) Les montants suivants sont déductibles dans le calcul
de I'impdt payable par un particulier en vertu de la
présente partie pour une année d'imposition :

[..]

b) S, au cours de I'année, le particulier fréguente
comme éudiant a plein temps une université située a
I'étranger, ou il suit des cours conduisant a un
dipléme, le produit de la multiplication du taux de
base pour I'année par le totd des frais de scolarité
payés a l'université pour I'année, a l'exception des
fraisqui ont &é:

(i) soit payés pour des cour s d'une durée
inférieure & 13 semaines consécutives,

(emphasis added)

23 The French version uses the wording “ des cours conduisant a un dipléme” to
trandate the English wording “a course leading to a degree’ and the wording “des
cours d'une durée inférieure a 13 semaines consécutives’ to trandate the English
wording “a course of less than 13 consecutive weeks duration”. The use of the plura
form of the word “cours’ in the French verson demonstrates that Parliament
intended to refer to the individual courses within a program of studies, rather than to
the entire program itself, since an entire program of study would only be referred to
in the singular. In my view, the French version is free from the ambiguity present in
the English version, and the meaning common to both versions must be applied.

24 In this case, the individual courses or “modules’ taken by the Appellant in
2006 and 2007 were less than 13 weeks in length, and therefore, the fees paid in
respect of those modules are not digible for the tuition credit. Since the Appellant
was not enrolled in a course at least 13 weeks in duration, the University was not a
“designated educational institution” and the Appellant would not be entitled to an
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education credit for those years ether. This finding is sufficient to dispose of the
appeal for 2006 and 2007.

[10] With great respect, | am unable to agree with this interpretation. In The Queen
v. Compagnie Immobiliére BCN Limitée,° Pratte J., writing for a unanimous Court,
said this in reference to the shared meaning rule, then codified as section 8 of the
Official Languages Act:’

The rule therein expressed is a guide; it is one of several aids to be used in the
construction of a statute so as to arrive at the meaning which, "according to the
true spirit, intent and meaning of an enactment, best ensures the attainment of its
objects” (s. 8(2)(d)). The rule of s. 8(2)(b) should not be given such an absolute
effect that it would necessarily override al other canons of construction. In my
view therefore the narrower meaning of one of the two versions should not be
preferred where such meaning would clearly run contrary to the intent of the
legislation and would consequently tend to defeat rather than assist the attainment
of its objects.

The purpose of sections 1185 and 118.6 is to provide financia assistance to
Canadians who wish to further their education and upgrade their qualifications for
employment by pursuing post-secondary education. Certain criteria are imposed
which are intended to ensure that the tax credits are provided only to serious students
pursuing an education that will be useful and make them more employable and more
productive. If the studies are pursued outside Canada then in order to give rise to a
tax credit they must be undertaken at the university level, on a full-time basis, and in
acourse of at least 13 weeks duration leading to a degree. The requirement that the
course be of at least 13 weeks duration is presumably intended to avoid subsidizing
casua persona interest courses and courses that are more recreational than
educational. The requirement that the course be of not less than 13 consecutive
weeks duration is imposed to ensure that the student attend for a full semester in
order to qualify for the tax credit.

[11] It seemsto me unlikely that Parliament would intend to provide atax credit to
a student who pursued the same five modules that Mr. Siddell pursued in 2008 if they
were pursued simultaneoudly over the periods between January 10 and May 21 and
between August 21 and December 10, which is two semesters, but to provide no
credit to the student who completes the same modules one after the other as he did.

6 [1979] 1 S.C.R. 865.

! R.S. C. 1970, c. O-2.
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That interpretation of the legidation, in the words of the Supreme Court in
Compagnie Immobiliére,

... would clearly run contrary to the intent of the legisation and would consequently
tend to defeat rather than assist the attainment of its objects.

| therefore prefer to interpret the word “course” in this context as referring not to
the individual modules, but the entire curriculum pursued throughout the academic
year. | would note as well that this meaning seems more consonant with the words
“leading to a degree” (in French, “conduisant a un dipldme’) which follow the
word “course” (cours) whereit first appears in paragraph 118.5(1)(b), and follow it
also in the definition in subsection 118.6(1). The concept of a course leading to a
degree is more in keeping with the whole curriculum of study than with a solitary
subject within that curriculum.

[12] The apped is alowed and the reassessment is referred back to the Minister
for reconsideration and reassessment on the basis that the appellant is entitled to
the tax credits that he has claimed under sections 118.5 and 118.6 of the Act.

Signed at Ottawa, Canada, this 9th day of May, 2011.

“E.A. Bowi€”
BowieJ.
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