Docket: 2007-329(1T)G

BETWEEN:
ROBERT STROTHER,
Appdlant,
and
HER MAJESTY THE QUEEN,
Respondent.

Motion heard on common evidence with the motion in the appeal of
Sentinel Hill Productions |V Corporation, in its capacity as designated
member of Sentingl Hill No. 207 Limited Partnership (2009-2247(1T)G)
and Sentinel Hill Productions |V Corporation, in its capacity as
designated member of Shaae (2001) Master Limited Partnership
(2009-2248(1T)G) on September 22, 2010 at Toronto, Ontario.

Before: The Honourable Gerald J. Rip, Chief Justice

Appearances:
Counsel for the Appellant: Warren JA. Mitchell
David Davies
Counsdl for the Respondent: John Shipley
Robert Carvalho
AMENDED ORDER

Upon motion by the appellant for leave to make a motion to attack portions of

the respondent's Reply to the Notice of Appedl, pursuant to Rule 8 of Tax Court of
Canada Rules (General Procedure) ("the Rules®);

And upon hearing what was alleged by the parties,

The appellant is granted leave to make a motion pursuant to Rule 53 of the
Rules,
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And upon motion by the appellant for an order pursuant to Rule53 of the
Rules striking out portions of the respondent's Reply to the Notice of Apped;

The following portions of the Reply to the notice of appeal shall be struck:

1) paragraphs 1(e), 1(f), 1(g), 1(k), 1(n), 1(p), 2 to 15, 18, 20, 22, 26, 29,
46(c), 46(h), 46(q), 50(iii); and

2)  Thequotation marks contained in paragraphs 38 to 42, 46(1), 46(0),
46(p), 46(s), 46(t)(1), 46(t)(ii), 46(t)(iii), 46(jj), 46(qq), 46(vwv),
46(ggg) - Title, 46(iii), 46(nnn), 46(qqq), 46(ssss), 46(uuuu), 46(zzzz),
46(ccccc), 48.

The respondent may serve and file its Amended Reply in accordance with the
reasons for order herein by June 30, 2011 and the appellant shal have 30 days
thereafter to serve and file an Answer to the Amended Reply.

One set of costs shall be awarded to the appellants in the motions heard on
common evidence with this motion. Counsel shall make submissions in writing with
respect to whether costs shall be awarded on a solicitor-client basis by June 30, 2011
If they cannot agree on afixed amount of costs in these motions.

This order isissued in substitution of the order issued on May 12, 2011.

Signed at Ottawa, Canada, this 20th day of June, 2011.

"Gerald J. Rip"
Rip C.J.




Docket: 2009-2247(1T)G
BETWEEN:

SENTINEL HILL PRODUCTIONS IV CORPORATION,
IN ITSCAPACITY ASDESIGNATED MEMBER OF
SENTINEL HILL NO. 207 LIMITED PARTNERSHIP,

Appdlant,
and

HER MAJESTY THE QUEEN,
Respondent.

Motion heard on common evidence with the motion in the appeal of
Robert Strother (2007-329(1 T)G) and Sentinel Hill Productions 1V
Corporation, in its capacity as designated member of Shaae (2001)
Master Limited Partnership (2009-2248(1 T)G) on September 22, 2010 at
Toronto, Ontario.

Before: The Honourable Gerald J. Rip, Chief Justice

Appearances:
Counsel for the Appellant: Warren JA. Mitchell
David Davies
Counsdl for the Respondent: John Shipley
Robert Carvalho
AMENDED ORDER

Upon motion by the appellant for an order pursuant to Rule53 of the Tax
Court of Canada Rules (General Procedure) striking out portions of the respondent's
Reply to the Notice of Apped;

And upon hearing what was alleged by the parties,

The following portions of the Reply to the notice of appeal shall be struck:
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1)  paragraphs 1(i), 1(k), 1(1), 1(0), 1(r), 1(s), 1(t) 2to 15, 18to 23, and 25;
2)  thefollowing underlined portion of paragraph 35:

... The equitable doctrine of estoppd is, therefore, not available to the
appellant.

3) Paragraphs 46(c) and 46(f); and

4)  The quotation marks contained in paragraphs22, 36, 41, 46(g),
46(j), 46(m), 46(n), 46(vv) and 46 (bbb).

The respondent may serve and file its Amended Reply in accordance with the
reasons for order herein by June 30, 2011 and the appellant shal have 30 days
thereafter to serve and file an Answer to the Amended Reply.

One set of costs shall be awarded to the appellants in the motions heard on
common evidence with this motion. Counsel shall make submissions in writing with
respect to whether costs shall be awarded on a solicitor-client basis by June 30, 2011
If they cannot agree on afixed amount of costs in these motions.

This order isissued in substitution of the order issued on May 12, 2011.

Signed at Ottawa, Canada, this 20th day of June, 2011.

"Gerdd J. Rip"
Rip C.J.




Docket: 2009-2248(IT)G
BETWEEN:

SENTINEL HILL PRODUCTIONS IV CORPORATION,
IN ITSCAPACITY ASDESIGNATED MEMBER OF
SHAAE (2001) MASTER LIMITED PARTNERSHIP,

Appdlant,
and

HER MAJESTY THE QUEEN,
Respondent.

Motion heard on common evidence with the motion in the appeal of
Sentinel Hill Productions |V Corporation, in its capacity as designated
member of Sentingl Hill No. 207 Limited Partnership (2009-2247(1T)G)
and Robert Strother (2007-329(1 T)G) on September 22, 2010
a Toronto, Ontario.

Before: The Honourable Gerald J. Rip, Chief Justice

Appearances:
Counsel for the Appellant: Warren JA. Mitchell
David Davies
Counsdl for the Respondent: John Shipley
Robert Carvalho
AMENDED ORDER

Upon motion by the appellant for an order pursuant to Rule53 of the Tax
Court of Canada Rules (General Procedure) striking out portions of the respondent's
Reply to the Notice of Apped;

And upon hearing what was alleged by the parties,

The following portions of the Reply to the notice of appeal shall be struck:
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1)  paragraphs1(i), 1(k), 1(1), 1(0), 1(r), 1(s), 1(t) 2to 15, 18 to 24;
2)  thefollowing underlined portion of paragraph 34:

... The equitable doctrine of estoppd is, therefore, not available to the
appellant.

3) Paragraphs 46(c) and 46(f); and

4)  The quotation marks contained in paragraphs22, 36, 41, 46(g),
46(j), 46(m), 46(n), 46(vv) and 46 (bbb).

The respondent may serve and file its Amended Reply in accordance with the
reasons for order herein by June 30, 2011 and the appellant shal have 30 days
thereafter to serve and file an Answer to the Amended Reply.

One set of costs shall be awarded to the appellants in the motions heard on
common evidence with this motion. Counsel shall make submissions in writing with
respect to whether costs shall be awarded on a solicitor-client basis by June 30, 2011
If they cannot agree on afixed amount of costs in these motions.

This order isissued in substitution of the order issued on May 12, 2011.

Signed at Ottawa, Canada, this 20th day of June, 2011.

"Gerdd J. Rip"
Rip C.J.
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REASONS FOR ORDERS

Rip C.J.

[1] These are three motions in respect of appeals under the Income Tax Act by
Robert Strother, Sentingl Hill Productions|V Corporation, in its capacity as
designated member of SHAAE (2001) Master Limited Partnership ("SHAAE") and
Sentingl Hill Productions 1V Corporation, in its capacity as designated member of
Sentinel Hill no. 207 Limited Partnership ("Hill No. 207") from determinations of
loss issued by the Minister of National Revenue ("Minister”) in respect of their 2001
and 2002 taxation years'. The motions were heard together.

[2] The appeals relate to investments in film production limited partnerships
which were submitted to the Rulings Division of the Canada Revenue Agency
("CRA"). The CRA issued severa advance tax rulings which purportedly applied to
the particular appellants, partnerships and other interested persons, including the
Master Limited Partnerships ("MLPs') and the Production Limited Partnerships
("PLPs"). The appdlants state that the CRA decided not to honour these rulings,
hence the determinations of loss that do not agree with the losses caculated by the
appellants.

[3] Eachmotionisfor:

1) An Order pursuant to Rule 53 of the Tax Court of Canada Rules (General
Procedure), ("the Rules') striking out all or those portions of the
Respondent's Replies, which are enclosed in brackets or, with respect to
quotation marks, which are circled?.

The Minister assumed the existence of a partnership in making the determinations in the
Strother appeal and the SHAAE and the Hill No. 207 appeals. The main difference in these
appeals appears to be that in confirming the Strother determination, the Minister denied the
existence of a partnership. However, since the appeals of SHAAE and Hill No. 207 were
filed 180 days after the determinations and before the determinations were confirmed it is
only in the replies that the respondent denied the existence of the partnerships the Minister
assumed in making the determinations. Counsel for the appellants suggested that in the
SHAAE and the Hill No. 207 appeas the Minister is appealing from his own
determinations. Thiswas not argued and is not amatter before me at thistime.

2 1) To attach as an appendix each of the Replies to the Notices of Appeal would add
over 100 pages to these reasons. Therefore | have prepared AppendicesA, B, C, D and E to
these reasons:

a) Appendix A sets out the provisions of the reply in the SHAAE apped that the
appellant wants struck. The paragraph numbers and content of this Reply are identical to
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2) An Order pursuant to Rules 147(1), (3)(i) and 5(c) of the Rules awarding the
Appellant solicitor and client costs with respect to the Motions.

[4] The appellants rely on Rule53 of the Tax Court of Canada Rules (General
Procedure) ("Rules') and complain that numerous portions of the Replies to the
Notices of Appea ("Replies’) are scandalous, frivolous and vexatious and an abuse
of the Court pursuant to Rule 53% in that:

A Re: SHAAE and Hill No. 207 replies:

@ the bracketed and circled portions do not conform to the specifications of
Rule 49(1) of the Rules,

(b) the bracketed and circled portion of the Reply are, with respect to the section
titled "Overview", advanced as legal arguments and not as statements of fact;

(© the bracketed and circled portion of the Reply advanced as facts assumed by
the Minister in assessing and as further assumptions of fact are conclusions
of law and mixed fact and law;

(d) the portion of the Reply entitled "Summary of Tax Loss Creation Scheme”,
paragraphs2 to 15 inclusive, are neither advanced as facts which the
Minister assumed in assessing asin paragraph 46, nor as further assumptions
of fact asin paragraph 47. As such, paragraphs 2 to 15 inclusive are smply
arguments advanced as fact; and

that that of the Hill No. 207 reply and similar to the Strother reply. (Differencesin paragraph
numbers are noted in these reasons).

b) In Appendix B, a column entitled "Portions of relevant reply appellant wants struck
(bracketed portions of relevant reply)" speaks for itsef. Another column informs the reader
if the disputed portion is struck or not. Section1 of Appendix B describes the disputed
portions in the SHAAE and Hill No. 207 replies and Section 2 of Appendix B describes
those in the Robert Strother reply. The portion of the replies with respect to quotation marks
are described in these reasons.

) Appendices C and D include the Overview and paragraphs 2 to 15 inclusive of the
Hill No. 27 and Strother replies, respectively, that are attacked.

2) Note that in the Hill No.207 and SHAAE motions, the appellants ask that
paragraphs 1(i), 1(k), 1(I) and 19 of the replies be struck for more than one reason. Strother
asksthat paragraphs 1(e), 1(f), 1(g), 20, 26 and 29 be struck for more than one reason.
Although there were concessions offered by the respondent in respect of the Strother appedl,
the offer was to change the statement "were not partnerships in law" to "did not carry on
business in common with a view to profit" in several paragraphs of the reply. The appellant
did not accept the respondent's offer.
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(e the bracketed and circled portions of the Reply are argumentative,
inflammatory or inserted to colour the proceedings and to usurp the function
of the Tria Judge.

B Re: Strother reply:

@ the bracketed and circled portions do not conform to the specifications of
Rule 49(1) of the Rules,

(b) the bracketed and circled portions of the Reply are, with respect to the
section titled "Overview", advanced as lega arguments and not as statements
of facts;

(© the bracketed and circled portions of the Reply advanced as "Facts' and as
"Assumptions of Fact", are conclusions of law or mixed fact and law; and

(d) the bracketed and circled portions of the Reply are argumentative,

inflammatory or inserted to colour the proceedings and to usurp the function
of the Tria Judge.

[5] The Replies are essentidly identical; the majority of the numbered paragraphs
referred to above are the samein all three Replies, differences are in footnotes.

"Fresh Step"” objection

[6] The respondent has objected to the motion of the appellant Strother on the
basis his motion is afresh step. Rule 8(b) provides that:

A motion to attack a proceeding or a La requéte qui vise a contester, pour

step, document or direction in a caused'irrégularité, uneinstance ou une

proceeding for irregularity shall not be mesure prise, un document donné ou

made, une directive rendue dans le cadre de
celle-ci, ne peut étre présentée, sauf
avec |’ autorisation de la Cour :

(b) if the moving party has taken any b)s I'auteur de la requéte a pris une

further step in the proceeding after autre mesure dans le cadre de I’instance

obtaining knowledge of the irregularity, apres avoir pris connaissance de
I"irrégularité.

except with leave of the Court.
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[7]  Thechronology of eventsleading to the Strother motion are relevant:

1. January 19, 2007 — Notice of Apped for 1998 and 1999
taxation years

2. November 5, 2007 — Amended Notice of Appeal

3. November 9, 2007 — Further Amended Notice of Appeal

4. December 18, 2008 — Another Further Amended Notice of
Appedl

5. January 19, 2009 — Reply to the Further Amended

Notice of Appeal dated
December 18, 2008.

6. February 13, 2009 — Appédlant’s Answer to
Respondent’ s Reply ("The Fresh
Step”)

7. February 11, 2010 — Further Further Amended Notice of
Appedl

8. February 18, 2010 — Reply to the Further Further

Amended Notice of Appeal dated
February 11, 2010.

9. March 26, 2010 — Appélant filed and served motion
to strike.

[8] There areat least two reasons behind the fresh step rule. The first is to prevent
prgudice where it is unfair to permit a reversal in approach® and the second is based
on the idea of an implicit waiver®. That is, by proceeding to the next step the party
has waived their right to complain of theirregularity. If either underlying factor is not
present then there are strong grounds to exercise discretion and grant leave to allow
the motion to be heard despite the fresh step.

[9] Both parties rely on Bowman A.C.J.’s (as he then was) statement in Imperial
Qil Limited and Inco Limited v The Queen:®

The "fresh step” rule is one that has been part of the rules of practice and procedure
in Canada and the United Kingdom for many years. There is a great dea of
jurisprudence on what constitutes a fresh step but the rule is based on the view that if

Vogo Inc v. Acme Window Hardware Ltd, 2004 FC 851 at para 60.

See dso Imperial Oil Limited and Inco Limited v The Queen, 2003 TCC 46; GCC Ltd v
Thunder Bay, (1981), 32 OR (2d) 111 (HC); Garry D. Watson and Lynne Jeffrey, Holmsted
and Watson, Ontario Civil Procedure, (Carswell), Volume 3 at 2-20.

Imperial Oil, supranote 3 at para 20.
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a party pleads over to a pleading this implies a waiver of an irregularity that might
otherwise have been attacked. For two reasons | do not think that the fresh step rule
precludes the respondent from bringing the motions. First, it is clear that by filing
replies to the notices of appeal the respondent is not waiving her objections to the
filing of the notices of objection and appeal. The replies clearly state the Crown’s
objection. Second, a rather wide ranging attack on the appellant’s right to appeal,
including allegations that that this court has no jurisdiction, that the appeals are
frivolous, vexatious and an abuse of processis hardly an attack on an irregularity.

[Emphasis added.]

[10] The appellant makes two arguments in respect of why |leave should be granted
for his motion to strike based on Imperial Qil. First the appellant argues that the
conclusions of law and repetitive pleadings are beyond a mere irregularity. The facts
at bar are not the same asin Imperial Oil. There the issue was whether the appel lant
was entitled to appea from an initia "quick" assessment, where only the arithmetic
was checked, following the expiration of the 90 day period of confirmation. The
Crown’s argument was that a "quick™ assessment did not give rise to aright to object
and that it was only after a more thorough assessment that the taxpayer could object.
The central issue was whether the Tax Court had jurisdiction to hear an appeal from a
"quick” assessment. In that case the fresh step should not prevent the court from
making this legal determination.

[11] In this matter, counsd states, the issues in the impugned paragraphs are not
determinative of the matter. The criticism that the Reply contains conclusions of law
or repetition is more in line with irregularities than determinations regarding the right
to appedl. It is not enough that the motion to strike was brought under the heading of
frivolous and vexatious proceedings or an abuse of process to fit within
Bowman A.C.J’s statement in Imperial Oil. Instead, it must be a substantia attack
against the pleading, an attack against the entire appeal itself, and leave should not be
granted on this basis.

[12] The appelant’s second argument is that the respondent will not experience any
prejudice as the issues are the same in the other appeals proceeding adong the same
timelines. Additionaly, no documents have been exchanged and no discovery has
been conducted. The respondent has not indicated how she would be pregjudiced in
this situation other than to say that the fresh step should be considered if a costs
decision in the Strother motion ismade. That is, as| understand it, "they shouldn’t be
able to demand costs in regard to Strother when they have taken actions inconsistent
with the present position.”
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[13] The parties have both filed new pleadings since the fresh step, addressing the
issues raised in the Answer. They are effectively still at square one. The respondent
and the appdllant are in no different position than if the Answer had been the fina
pleading. Both sides are aware that one of the critical issuesin al three appealsisthe
role of the CRA Rulings and both have given their facts surrounding this issue.
Accordingly, in the circumstances, it is not obvious the respondent will suffer any
prejudice. Leave for the motion is granted.

The Motions

[14] The requirement as to what a reply in an income tax appeal should state is
found in Rule 49(1) of the Rules:

Subject to subsection (1.1), every reply  Sousréserve du paragraphe (1.1), la

shall state réponse indique :

(a) the facts that are admitted, a) lesfaits admis;

(b) the facts that are denied, b) lesfaits niés;

(c) the facts of which the respondent c) lesfaits que I'intimée ne connait pas
has no knowledge and putsin issue, et qu’ elle nadmet pas;

(d) the findings or assumptions of fact  d) les conclusions ou les hypothéses de
made by the Minister when making the  fait sur lesquelles e ministre s est fondé

assessment, en établissant sa cotisation,;
(e) any other material fact, €) tout autre fait pertinent;
(f) the issues to be decided, f) les points en litige;

(g) the statutory provisions relied on, 0) les dispositions |égislatives
(h) the reasons the respondent intends invoquées;
torely on, and h) les moyens sur lesquels |’ intimée
(i) therelief sought. entend se fonder;
i) les conclusions rechercheées.

[15] Once the respondent has admitted and denied facts and stated she has no
knowledge of certain facts aleged in the Notice of Appea and puts these facts in
issue, there are only two more statement of facts for the respondent to plead: the
finding or assumptions of fact made by the Minister when making the assessment,
and any other materia fact. All these statements of fact are to be statements of
material fact, not immaterial facts, not statements or principles of law and not
statements mixing fact with law. Subparagraphsf), g) and h) of Rule 49 accord the
respondent opportunity to describe the issues, state the statutory provisions in play
and submit the reasons sheisrelying on in this appeal.

[16] It is poor and improper pleading when a litigant admits or denies a fact in a
pleading but couples the admission or denia with a concluson of law or some
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extraneous comments that add nothing to the process. The assumptions of fact should
be facts the Minister relied on in assessing and the facts so relied on should be
material facts. Otherwise, why were these facts relied on if they were not materia? In
Fossv. The Queen’ my colleague Bowie J. explained that:

The purpose of pleadings is to define the issues between the parties for the
purposes of discovery, both documentary and testamentary, and trial. That
requires no more than a statement of the "precise findings of fact" that underpin
the assessment. It is potentially prejudicial to the appellant to plead more -
certainly to plead more by way of assumptions of fact. The appellant is, of course,
entitled to particulars of the evidence that the Crown intends to lead at trial, but
these are properly obtained on discovery, not disguised as material facts as to
which the Crown at trial may claim a presumption of truth. ...

I Mixed fact and law

[17] The appdlants submit that the ratio of Rothstein JA. (as he then was) in
The Queen v. Anchor Pointe Energy Ltd.® regarding conclusions of mixed fact and
law should be extended to all paragraphs of the Reply which deal with facts:

[25] | agreethat legd statements or conclusions have no place in the recitation of
the Minister’ s factual assumptions. The implication is that the taxpayer has the onus
of demolishing the legal statement or conclusion and, of course, that is not correct.
The legal test to be applied is not subject to proof by the parties as if it was a fact.
The parties are to make their arguments as to the legal test, but it is the Court that
has the ultimate obligation of ruling on questions of law.

[26] However, the assumption in paragraph 10(z) can be more correctly described
as a conclusion of mixed fact and law. A conclusion that seismic data purchased
does not qualify as CEE within the meaning of paragraph 66.1(6)(a) involves the
application of the law to the facts. Paragraph 66.1(6)(a) sets out the test to be met for
a CEE deduction. Whether the purchase of the seismic data in this case meets that
test involves determining whether or not the facts meet the test. The Minister may
assume the factua components that are being assumed so that the taxpayer is told
exactly what factua assumptions it must demolish in order to succeed. It is
unsatisfactory that the assumed facts be buried in the conclusion of mixed fact and
law.

[18] In Anchor Pointe the Court opined that the assumptions of fact be factually
clear and the Crown should not draft the assumptions of fact in such a way as to
exacerbate the appellant's onus of disproving the facts assumed. The appellant does

! 2007 TCC 201, [2007] T.C.J. No. 99 (QL).
8 2003 FCA 294, at paras 25-26.
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not require this protection in portions of the Reply where the Crown has the onus of
proof, for example, paragraphs a), b), ¢) and €) of Rule 49(1).

[19] The form of the Reply set out in Rule49(1) contemplates the avoidance of
commingling facts with law. Facts are required to be plead first through paragraphs
49(1)(a)(b)(c) and (e). Rule 49(1)(d) restricts the respondent to pleading findings of
fact or assumptions of fact made by the Minister in assessing; there are material facts
only. Rules49(1)(f) to (i) inclusive give the respondent the right to plead matters
described in these Rules. This is similar to the rules of practice in common law
provinces, including Ontario and British Columbia as well as the Federal Court
which allow the pleading of law if the factual underpinnings have been pled®.

[20] The respondent argues that Rule 49 merely sets out what must be included and
does not establish a specific structure. In other words, so long as the requirements of
Rule49 are met, it is possible to intersperse conclusions of law with the facts
throughout. To accept the respondent’s argument would lead to incoherent,
repetitious pleadings as difficult and frustrating as the ones faced with under this
motion.

[21] It does not require complex statutory analysis to arrive at the conclusion that a
"fact” means a fact in the lega context. The mgority of the Supreme Court of
Canada took atechnical interpretation approach to the word "sa€" in the Income Tax
Act with Major J. stating: *°

To apply a“plain meaning” interpretation of the concept of a sae in the case at bar
would assume that the Act operates in a vacuum, oblivious to the lega
characterization of the broader commercia relationships it affects. It is not a
commercia code in addition to a taxation statute. Previous jurisprudence of this
Court has assumed that reference must be given to the broader commercial law to
give meaning to words that, outside of the Act, are well-defined. ...

[22] Intermsof "facts’, thisword isin the rules of civil procedure and so should be
interpreted in the legal context with the relevant distinctions between questions of
law, questions of fact and questions of mixed fact and law. The word "facts' excludes
conclusions of law and mixed fact and law.

9 Rules of Civil Procedure, RRO 1990, Reg 194, r 25.06(2); Supreme Court Civil Rules, BC
Reg 168/2009, r 3-7(9); Federal Court Rules, SOR/98-106, r 175.

10 Will-Kare Paving & Contracting Ltd v. The Queen, 2000 SCC 36 at para 31, [2000] 1 SCR
915.
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[23] The appellants claim that the disputed bracketed portions of the Replies are
actually conclusions of law or mixed fact and law. However, the respondent states
that these are smply factual assertions.

[24] It is frequently difficult to draw the line between a question of fact and a
guestion of law. It is more difficult when the third category, mixed question of fact
and law, is considered. lacobucci J. of the Supreme Court of Canada recognized this
problem and stated the following: **

... Briefly stated, questions of law are questions about what the correct legal test is;
questions of fact are questions about what actually took place between the parties,
and questions of mixed law and fact are questions about whether the facts satisfy the
lega tests. A smple example will illustrate these concepts. In the law of tort, the
guestion what "negligence" means is a question of law. The question whether the
defendant did this or that is a question of fact. And, once it has been decided that the
applicable standard is one of negligence, the question whether the defendant
satisfied the appropriate standard of care is a question of mixed law and fact. |
recognize, however, that the distinction between law on the one hand and mixed law
and fact on the other is difficult. On occasion, what appears to be mixed law and fact
turns out to be law, or vice versa.

a  Arm’'slength relationship

[25] The following portions of these reasons deal with various words, terms and
phrases that the appellants view as conclusions of law or mixed fact and law. In an
effort to make the reading of these reasons less onerous to the reader, | shall refer to
the portions of the SHAAE Reply which have been bracketed or circled by the
appellants as well as the portion of the Reply in SHAAE that is entitled "Summary of
Tax Loss Creation Scheme', rather than to the same matters in the Strother and Hill
No. 207 appedls.

[26] A non-arm's relationship is a question of fact: Teelucksingh v The Queen™.
Bowie J. explained that matters such as:

... assertions as to value, that parties do not act at arm's length, that they did not
carry on a business, that expenses were not incurred, or were not incurred for a
particular purpose are assertions of fact. Certainly those facts have legal

1 Canada (Director of Investigation and Research) v Southam Inc., [1997] 1 SCR 748 at
para 35.

12 2010 TCC 94, at para1l; see dso Cameco Corporation v. The Queen, 2010 TCC 636, at
para40-41.
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implications, and some of them use words that are used in the Act, but they are
nevertheless factual assumptions.

[Emphasis added.]
[27] Accordingly, any mention of non-arm’s length relationship cannot be struck
on the basis of pleading a conclusion of law. Alternatively, in some cases they can be
struck on the basis of being inappropriate for a definition which is discussed below.

Bracketed portions not struck from the Strother appeal:

Paragraphs 24 and 46(1I1l) — Title, 46(pppp) — Title, as the statements of
anon-arm’s length relationship are not conclusions of law.

b) Did not carry on business with a common view to profit

[28] The Supreme Court of Canada stated the test for partnership asfollows:

... In other words, to ascertain the existence of a partnership the courts must inquire
into whether the objective, documentary evidence and surrounding facts, including
what the parties actually did, are consistent with a subjective intention to carry on
business in common with a view to profit.

Courts must be pragmatic in their approach to the three essentia ingredients of
partnership. Whether a partnership has been established in a particular case will
depend on an analysis and weighing of the relevant factors in the context of al the
surrounding circumstances. That the alleged partnership must be considered in the
totality of the circumstances prevents the mechanical application of a checklist or a
test with more precisdly defined parameters.

[Emphasis added.]

[29] Based on lacobucci J.’s reasoning in Southam, the test for a partnership would
be a conclusion of mixed fact and law. What the PLPs and MLPs did or did not do
are questions of fact; what is the test for partnership is a question of law and whether
the facts alow the appellants to satisfy the Backman test would be a mixed question
of fact and law.

[30] The respondent therefore is required to extricate the legal components of a
conclusion of mixed fact and law and only plead the facts where the rule requires
facts. The statement that ... did not carry on business with a view to profit" will be
struck when commingled with the facts:

13 Backman v. The Queen, 2001 SCC 12 at para 25-26, [2001] 1 SCR 367.
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The paragraphs struck from the SHAAE and Hill No. 207 appeals:

Paragraphs 1(i), (k), (1), 18, 19, 20, 21, 24** and 46(f).

Bracketed portions struck from the Strother appeal:

Paragraphs 1(e), (f), (g), 18, 20, 29 and 46(h).

c)  Thedlegations of sham, circular transactions or facade

[31] The alegations of sham, circular transactions and facades are also in issue.
The test for the sham doctrine was set forth in Shook v. London West Riding
Investments, Ltd.:

... [Sham] means acts done or documents executed by the parties to the "sham”
which are intended by them, to give to third parties or the Court, the appearance of
creating between the parties, legd rights and obligations different from the actua
legal rights and obligations (if any), which the parties intend to create. ... for acts or
documents to be a "sham", with whatever legal consequences follow from this, all
the parties thereto must have a common intention that the acts or documents are not
to create the legal rights and obligations which they give the appearance of
creating. ...

[Emphasis added.]

[32] Inthis case, the facts are the actual rights and responsibilities as well as what
the parties did or did not do. However, applying the facts to determine whether there
was a common intention to misead is a conclusion of mixed fact and law as it
involves the applications of the facts to the legal test of sham. Again, the respondent
IS required to extricate the facts and mentions of sham, or fagcade should be deleted.
With respect to this argument, some of the bracketed portions are struck while some
are not asthey are factua underpinnings and not conclusions.

Bracketed portions struck from the SHAAE and Hill No. 207 appeals.

Paragraphs 19, 22, 24" and 46(c).

14 Paragraph 24 of the SHAAE appeal and paragraph 25 of Hill No. 207 appesl.
15 [1967] 1 All ER 518 at 529.
16 Paragraph 24 of SHAAE appeal and paragraph 25 of Hill No. 207 appedl.
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Bracketed portions struck from the Strother appeal:

Paragraphs 20, 22, 26, 29, 46(c) and (q).

Bracketed portions not struck from the SHAAE and Hill No. 207
appeals:

Paragraphs 46(a), (b) and (ss) are not struck as they are the factual
underpinnings of a sham argument.

Bracketed portions not struck from the Strother appeal:

Paragraphs 27, 46(a), (b), (0), (dd), (co), (nnn), (pppp) and (tttt) are not
conclusions of law but factual underpinnings sham.

[33] The difficult term here is "circular” and its derivatives. The appellant’s main
complaint with "circular" is that it is colourable and only in oral submissions did
appellants counsel mention that it could be alegal conclusion. However, “circular is
afactua conclusion; it is afactual description. Therefore, no portions containing this
word will be struck on this basis alone. The colourability of these terms, though, will
be discussed below.

d)  Reasonable expectation of profit (*REOP”)

[34] The Supreme Court of Canada replaced the REOP test for deductibility under
section 9 with the pursuit of profit test in Sewart v. The Queen®’. It is now atwo part
test:

0] Is the activity of the taxpayer undertaken in pursuit of profit, or is it a
persona endeavour?

(i) If it is not a persona endeavour, is the source of the income a business or
property?

[35] The Supreme Court of Canada went on to say that "[the] overall assessment to
be made is whether or not the taxpayer is carrying on the activity in a commercial
manner" with a reasonable expectation of profit being afactor to consider™.

1 2002 SCC 46 at para50, [2002] 2 SCR 645.
18 Ibid, at para 55.
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[36] Therefore, the REOP test is ftill arelevant factor to consider when determining
whether the activity was carried on in a commerciad manner or adternatively for
determining whether a partnership existed. For example, in Foster v. The Queen,®
Angers J. cited no income as one factor in concluding that the partnership was not a
partnership in law in the context of SR& ED tax shelter program.

[37] Therefore, reference to REOP is not a conclusion of law and but a fact relied
upon by the Minister and as a result its mention should not be struck.

Bracketed portions not struck from the SHAAE and Hill No. 207
appedls.

Paragraph 46(aaa).

Bracketed portions not struck from the Strother appeal:

Paragraph 37.

e) Response to rulings allegations

[38] Paragraphs 28 through 34 of the SHAAE appeal and paragraphs 30 through 36
of the Strother appeal are the respondent’ s response to the appellant's allegation that
it had received afavourable ruling in respect of the tax shelter arrangement. The only
concluson of law in these paragraphs is in paragraph 34 of the SHAAE and
paragraph 35 of the Hill No. 207 appeas which state that the appellants do not
qualify for the equitable defense of estoppe.

Bracketed portions struck from the SHAAE and Hill No. 207 appeals

Only a portion (the last sentence) of each of paragraph34 and
paragraph 35 is struck from the SHAAE and Hill No. 207 appeals
respectively for this reason.

[ Should portions of the replies be struck for being repetitive or redundant?

[39] The appellants alternative argument to strike is based on the repetition and
redundancy of the Replies. When reading through redundant and repetitive portions
of the Replies it is only a matter of pages before one has the feeling that one of the

19 2007 TCC 659 at para 34, 2008 DTC 2450, [2008] 4 CTC 2242.
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parties is trying to beat the other into submission, never mind the judge who is only
just entering the fray. The appellants rely on Mudrick v Mississauga Oakville
Veterinary Emergency Professional Corporation®, in which Master Haberman of the
Ontario Superior Court of Justice struck out the plaintiff’s overview and summary for
this very reason. In reaching this conclusion Master Haberman stated:*

The pleading contains a summary, which essentialy repeats the overview. This will
be unnecessary when the claim is pleaded properly. Including the summary and the
overview means the same things are repeated three times in the pleading. They
should only be discussed once, in the body of the clam, where they fall
chronologicaly.

In concluding, she added the following general comments regarding pleadings in
genera: %

Repetition should be avoided. Superfluous detail should be eiminated. Editoriaized
comments should be removed. ... Thisisnot “the last chance’ to tell the whole story
—itisonly an overview of what the case will be about. ...

[40] Moreover, Bowie J. cited the following passage from Holmsted and Watson
regarding the rule of pleading: >

Thisisthe rule of pleading: al of the other pleading rules are essentialy corollaries
or qudifications to this basic rule that the pleader must state the materia facts relied
upon for his or her claim or defence. The rule involves four separate e ements: (1)
every pleading must state facts, not mere conclusions of law; (2) it must state
materia facts and not include facts which are immaterial; (3) it must state facts and
not the evidence by which they are to be proved; (4) it must state facts concisely in a
summary form.

The fourth requirement is particularly relevant to this appeal. A repetitive pleading is
not concise. It does nothing to help in understanding the issues.

[41] Orsborn J. (as he then was) of the Newfoundland and Labrador Supreme
Court, when faced with repetitive pleadings, explained: *

20 [2008] O.J. No. 4512 (QL).

2 Ibid, Mudrick at para31.

22 Ibid, Mudrick, at para 40.

23 Foss, supranote 6 at para 6; see aso Globtek Inc v. The Queen, 2005 TCC 727 at para’5 and
13.

24 Duffett v. Canada (AG) 2004 NLSCTD 58 at para 23, 235 Nfld & P.E.I.R. 321.
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... The pleadings define the case to be made out and to be met, both factualy and
legally. Loosdly defined and unfocussed pleadings are of no benefit to the recipient
or to the court. They detract from rather than facilitate the understanding of the legal
framework against which the factual circumstances will be assessed. Unnecessarily
verbose and repetitive pleadings create uncertainty; there is no place for uncertainty
when faced with responding to aclaim for redress.

[Emphasis added.]

[42] Findly, P.M. Perell J. of the Ontario Superior Court of Justice cited repetition
as one of his reasons for striking certain paragraphs of a statement of claim under
Rule 25.11 of the Ontario Rules of Civil Procedure®.

| strike out these paragraphs or words on the grounds that they are any or all of
immaterial, embarrassing, argumentative, tautological, redundant, repetitious, or a
pleading of evidence and not amaterial fact. ...%

[Emphasis added.]

[43] The excessive repetition within each Reply is superfluous and undermines the
goals of conciseness and certainty. The repetitive portions should be struck.

a) Redundancy of Overview and Summary

[44] The most redundant portions of the Replies are the Overview and the
Summary which effectively repeat the allegations made in paragraphs 46 and 47. In
Gould v The Queen?’, Bowman J. refused to strike an overview which described the
overdl "scheme". To Bowman J. it was a relevant fact that charitable donations were
part of alarger pattern involving others. Finally, he alowed it to remain asit served a
function of pleadings, to inform the judge of the Crown’s position as well as the
issues he must decide upon®®. An overview can be a welcome addition in pleadings,
in particular pleadings in a complex matter. It gives the reader abird's eye view of the
issue. It can be analogous to an Executive Summary of a lengthy report so long as it
is used as such. That it may be colourful — aslong as it is not overtly one-sided —
should not unduly concern the opposing party in an appeal before this Court. Thereis
no jury. The judge can readily discern fact from hyperbole. Ideally, however, the
overview should present a fair description of the issue in apped. Inflammatory
language in an overview serves mainly to make the litigation less civil. The

% Thisruleidentical to Rule 53.

26 Robinson v. Medtronic Inc, 2010 ONSC 1739 at para 19.
27 2005 TCC 556, 2005 DTC 1311.

28 Ibid, at para11-12.
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overviews in these Replies are allowed to remain. Like in Gould, these appeals also
are concerned with atax shelter program.

[45] The same cannot be said for each Summary. Each repeats the Overview as
well as paragraphs 46 and 47 of the Replies. The respondent should choose one or the
other. The reader has already been put on adert asto the central issues in the appea as
well asthe Crown’s position. It is redundant and must be struck in al three appeals as
scandalous, frivolous and vexatious.

The paragraphs struck in the SHAAE and Hill No. 207 Appeals.

Paragraphs 2-15(Summary), 19, 20, 23, 24,

Bracketed portions struck from the Strother apped

Paragraphs 2 through 15 (Summary), 20, 22, 26 and 29.

I Should portions of the Replies be struck for use of colourable or embellishing
language?

[46] With respect to terms used for colour or to embellish, the respondent submitted
Meditrust Healthcare Inc v. Shoppers Drug Mart as authority for what is colourable
language. There Molloy J. stated: *

... Strong language is not prohibited when appropriate to the context. ... That said,
distinguishing between particular words or expressions which are merely
descriptive, as opposed to inflammatory, is largely a subjective exercise. My own
view is that considerable latitude should be given to the style and language chosen
by counsd. The Court should only intervene when the expressions used are clearly
"over theline".

[47] Justice Molloy then ruled that the following statements did not cross the line:
“fraudulent intent”, "bogus letter”, "warning”, "threatened", "vested interest in
maintaining dominance", "propagandizing directly and through surreptitious means’,
"pervert”, "predatory practice”, "poisoning the marketplace", " poisoning the business

of the plaintiff*, "modus operandi”, and "agent provocateur in the context of an

29 Paragraph 24 in SHAAE appeal and paragraph 25 of Hill No. 207 appeal.
%0 85 ACWS (3d) 761, 1999 CarswellOnt 5285 at para 33
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action for anti-competitive practices’. On the other hand he struck the expression
"dirty tricks" asinflammatory®".

[48] The appdlant cited George v. Harris,* for the position that "... portions of a
pleading that are irrelevant, argumentative or inserted for colour, or that constitute
bare allegations should be struck out as scandalous’. However, George v. Harris
dealt with paragraphs of a notice of motion relating to deficiencies in an affidavit of
documents. As such, most of the words related to the conduct of the defendant in
failing to comply with discovery. The following are examples of words struck:
"deliberately avoids disclosing”, "used concealment techniques’, "manipulated form
and content of affidavit", "deliberateness of documentary disclosure evasions',
"evasions' and "deliberate gaps’.

[49] The issue here is whether the word "circular" and its derivatives are over the
line. This is a subjective determination. In this case, the references to circular
transactions do not come close to the offensive terms in Meditrust or George v.
Harris. They are relevant in the context of a tax shelter arrangement and nothing is
scandalous if it is rdevant®. As a result no paragraphs are struck based on
colourability.

Bracketed portions not struck from the SHAAE and Hill No. 207
appedls.

Paragraphs 46(}), (p), (q), Page 20 Title and Page 20 Subheading I,
47(f), (9), (kk), (pp) and (pp)(iv).

Bracketed portions not struck from the Strother appeal:

Paragraphs 39, 46(1), (p), (), (), () (v), (v), (z2), (999), (hhh), (zz2),
(aaa), (ecee), (FER)(F), (I111) - Title.

IV Should the qudlifications to the definitions be struck?

[50] The respondent has qualified the definitions portion of its Replies to the point
where the definitions are useless. This practice should be discouraged. It is no use

3 Ibid, at para 34.

2 [2000] O.J. No. 1762 (QL), at para 20.

3 Quizno's Canada Restaurant Corp. v Kiled Developments Ltd, (2008) 92 O.R. (3d) 347
(CA); Ontario (A.G.) v Dideman (1993), 14 OR (3d) 697 (Gen Div); Erinco Homes Ltd,
(Re) [1977] O.J. No. 1415 (QL) (Ont HC).
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having a definition unless the opposing party and the tria judge can easily refer to the
definition as well. The practice prevents the other party from relying upon a standard
term when the quaification is in dispute. Moreover, it prevents the judge from using
the standard term before the finding of fact is made as to the qualification.
Definitions are not an explicit requirement under Rule 49; they are permitted because
they simplify the pleadings. Where the definition introduces a lack of clarity through
gualifications, the ahility to include definitions should be curtailed. For example, in
Qun Life Assurance Co. of Canada v. 401700 Ontario Ltd, the Ontario Court
(General Division) held that: *

... defined terms and descriptive phrases in a pleading are generally within the
discretion of the party pleading. They are often of assistance to the smooth flow of
the pleading. However, defined terms in a pleading should not be inflammatory, nor
create an unnecessarily repetitive and prejudicia flavour.

[51] The qudifications here are certainly repetitive and done to be inflammatory.
These qualifications only decrease the clarity of pleading. Thisis not to say that the
particular qualifications have no place in the pleadings, smply that they should be
pled separately from the definitions. Asaresult, all qualifications are struck.

Bracketed portions of the paragraphs to be struck in the SHAAE and
Hill No. 207 appeals:

Paragraphs 1(i), (k), (1), (0), (), () and (9).

Bracketed portions of the paragraphs to be struck from the Strother
appeal:

Paragraphs 1(e), (f), (9). (k). (), (p)

V Miscellaneous portions in Strother

[52] Paragraph 50(iii) is not an allegation of law but merely a purported explanation
of the Minister’s assessment position. It is a self-serving, useless inclusion in the
reply that adds absolutely nothing to the issues to be decided.

[53] Footnote to paragraph 43 is not struck as there is nothing offensive with what
Is contained therein but | question if it is necessary to name these appellants in the
pleadings.

* (1991) 30O.R. (3d) 684 &t 687.
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VI Respondent's agreement to delete quotation marks

[54] At tria respondent's counsel agreed to remove the disputed quotation marks
throughout the Reply and instead place the word "purported” in their place. Therefore
the following portions of the paragraphs are struck with leave to amend:

Bracketed portions struck from the SHAAE and Hill No. 207 appeals:

Quotation marks contained in the Overview, paragraphs22, 36, 41,
46(9), (1), (m), (n), (vv) and (bbb).

Bracketed portions struck from the Strother appeal:

Quotation marks in paragraphs 38, 39, 40, 41, 42, 46(l), (0), (p), (),

OG), ©)i), ©Gii), 46(j), 46(ca), 46(vv), 46(ggg) — Title™, 46(iii),
46(nnn), 46(qqq), 46(ssss), 46(uuuu), 46(zzzz), 46(ccecc) and 48.

Conclusion

[55] Ordersin each motion shall be issued accordingly. The respondent shall have
until June 30, 2011 to amend the portions of the Replies struck and serve and file its
Amended Replies. The appellants shal have 30 days thereafter to serve and file
Answersto the Replies.

[56] One set of costs shal be awarded to the appellants. The appellants asked for

costs on a solicitor-client basis and | invite counsel to make submissions in writing if
they cannot agree on afixed amount by June 30, 2011.

Signed at Ottawa, Canada, this 12th day of May, 2011.

"Gerad J. Rip"
Rip C.J.

% Not circled by Appellant but | suspect thisis oversight.



Appendix A
Provisions of the reply of Sentinel Hill Productions 1V Corporation, in its capacity as a designated
member of SHAAE (2001) MASTER LIMITED PARTNERSHIP that the appellant wants
struck.

Overview

11.5. Motion Picture Studios incurred production expenditures in cartying on the business .
of making mavies. Canadian tax shelter promoters rented these expenditures. But, the
rental of expenditures does not give rise to a cognizable deduction or loss in Canada

The Studios and Canadian promaoters or their respective designates purported 1o enter into a
series of intricate, circular transactions designed to permit the promoters and their clients 1o

indirectly do what they could not do directly. Hewever, the Studios and the promaoters did
not deal with the “ransactions™ s if they were penuine and simply igrored the supposed
rights and obligations, when and as required to carry out their real intentions. The
wransactions” were designed o creale a facade of reality quite different from the disguised
reality. The true nature of the relationship between the Studios and the promoters was

simply this: the Studios rented to the promoters a portion of the Studios' expenditures.

Neither the SHAAE (2001) Master Limited Partnership (the “MLP™) nor any of the 73
Production Limited Partnerships (the “PLPs”) in which the MLP “invested™ were
parinerships in law. While fashioned to have the appearance of possessing the legal
attributes of a parmership, the MLP and the PLPs lacied the essential ingredient of canrying
on business in common with a view to profit. To the contrary, the sole purpese of the MLP
and the PLPs was 1o creale ax losses for use by the members.

1f the transactions were genuine and the MLF and the PLPs were in fact parinerships at law,
the Minister nevertheless comectly concluded that the MLP had failed 1o demonstrate the
losses incurred, if any, exceeded amounts allowed by the determinations or were reasonable

—
in the circiumsANCEs,
|. )
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mmary of Tax Loss Creation Scheme

The Studios incurred expenditures in the production of mation pictures. For a fee, the
Studios agreed to rent a portion of their production expenses to Canadian promoters
who marketed them in Canada as deductible expenses through tax shelters.

The promoters and the Studios purported to enter inlo 2 gseries of intricate, circular
transactions (collectively referred to as the "tax loss creation scheme™). These
transactions were designed o enable the promoters and their clients 1o do indirectly
what they could not do directly: to deduct losses derived from a simple rental of
expenditures. Some or all of the transactions comprising this tax loss creation scheme
were sham transactions, incomplete, and/or legally ineffective. For example, by the
fime the production services contracts were executed, the Studios had already
incurred part or all of the very expenditures and provided part of all of the very
services that the PLPs contracted to provide. In some cases, the production services

were already entirely completed.

To carry out the tax loss creation scheme, the promaolers created the MLP, whose
purpose was to acquire Class A units of the PLPs. The PLPs contracted to provide

production services respecting motion pictures.

The Studios contracted with the PLPs to produce motion pictures. The FLP's
contracted back with the Studios the same NCLE Production Services and the
Siudios provided the services at cost plus a mark-up. With respect to CLE

Production Services, the Studios incurred these costs for which they were reimbursed

by the PLPs.

To create the tax losses, each of the PLPs agreed to provide the PLP Production
Services to the Studio for a fee fixed at only 80.02% of the cost of the services. The
PLPs fixed that fee at 80.02% of cost without any negotiation, contrary to industry
standards and without any business rationale. The PLPs selected 80.02% in an
attempt to avoid the matchable expenditures rules in section 18.1 of the Jncome Tax
Act (Canada) (the “Aer™) while maximizing the losses created.
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The PLPs therefore committed to providing the PLP Production Services to the
Studios at 80.02% of their cost while agreeing to pay the Studios that cost plus a
mark-up 1o provide some of the same services. To evercome this guaranteed loss and
create the appearance of a profit potential, the PLP production services contracts
included a Net Profit Participation or NFP clause.

While creating an appearance of a profit potential, the Net Profit Participations were
structured and intended to be, and were in fact, worthless. There was no prospect that
the PLPs would receive any amount from the Net Profit Participation, much less
produce a profit. The Net Profit Participations were at best mere window-dressing.

The clients of the Promoters, the Investors, acquired units in the MLP and the MLP
allocated losses created in the PLPs to the Investors.

The Investors acquired units in the MLP through financing arrangements that were as
circular as the production services contracts and which guaranteed that no funds

beyond their actual cash were ever at risk.

The cash contributed by the Investors to acquire units of the MLPs was used to pay
the fees of the promoters, the accommodating Studios and other "accommodators,”

not to pay for production services provided 1o the Studios. The MLP and PLFPs
created the appearance of working capital through a series of circular daylight

"loans". In fact, there was no working cepital.

The promoters ensured that any supposed liabilities of the Investors beyond the cash
actually contributed was eliminated by inserting into the tax loss creation scheme
mandatory acquisition of Class B units in the PLP by the Studios. The acquisition of
the Class B units was designed to reduce the risk of loss to the Investors.

The units acquired by the Investors were not genuine partnership units in that they
were designed and known by the Studios, the promoters and the Investors to be
worthless. The scheme was designed 1o benefit the Investors who purchased tax
Josses, the promoters who received fees for arranging those purchases, and the
Studios who received a premium for renting their expenditures. The tax Joss creation

scheme was not designed to produce a profit in either the MLF or the PLPs.



Page: 4

14. The transactions comprising the tax loss scheme were designed to create the

appearance of persons carrying on business in common with a view to profit when

the true relationship was decidedly different. The true relationship of the parties was

simply the renting of expenses, which does not give rise to a deductible tax loss.

The sole intention and purpose of the MLP, the PLPs and members of the MLP and
PLPs was to create losses through an intricate series of gircular transactions, and not

1o carry on business in common with a view to profit.
-.—l—'-"




Page: 5

Paragraphs 1(i), (k) and (I)

{h)

0

f

{m}

thee henefi of Strother, Darc, Sherman and Gordon and or members of
their respective families, respectively;

“Sgntinel Hill Productions I'Y Corperation (SHFCY &2 & corporabion
incorporases under the laws of Ontkrio snd ot all meterial limes was the
the general partner of the MLF and sach of the 73 FLP3, SHPC at all
materiz]l tmes w8 wholly owsed subsdiary of SHVC,

“General Fariner ar GP" or the “appellant” means SHPC, the general
parirer of the MLE and the 73 PLFs, and thowgh ia was al all material
timies called the gereral partner of the MLF and each of the P‘J..P{; did
nod camy an business in common aith a veew to profil;

®Sentinel Grouwp” means the Promoters, SHVC and the General Partner
when referred o collectively;

“SHAAE (2001} Master Limited Fartnérship or MLF" is & limited
partmership registered under the lewa of Ontario on Cetober 37, 2000.

E‘hnl.‘h ut all material times it wis called a panieership, it did not camy on
business in comumon with & ﬁ:wmpﬁﬂiwm ta subscribe
Far Chass A upits of limited partsership units in a sumber of production
limited partnerships, and a3 such in 2001 it acquired Class A usits in the
73 PLPx les first fiseal year-end was December 317,

“PLPs" means the seventy-three production service limlied parinecships,
which are set at in Schedule "A™ to this Replypone of which carried on
business bn common with a view ta pm-ﬁl;}xh had 2 December 317
figcal year-=nd;

“Tavestors™ means aapayers resident in Canade who purchased units in
the MLF;
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Paragraphs 1(0), (r), (s) and (1)

imi “Siwdios™ are ome ar more affiliates of U5, major motion pictuse as et
oul in Echedule “A" 1o this Reply;

(ol STHCs" collectively refers o compenies incorpomtbed under the laws of
the Cayman [slands nol gealing al ammms length with ooe of the
EmdiE:}s st ot in Schedule “A™ to this Reply,

(P “Creditcos™ are enher Canadian corporatians incorparated and
contralbed by the Stadics o other Canadian corporations which deal at
arm’s bength with the Smodios, which in either case were engaged by the
Studios for the purpase of providing CLE produstion services and for
certain financing purposes;

{q) “Seofinbank™ means the Bank of Nova Scofia, a chanered Canadian
bank which provvaded a “daylight overdraft™ loan facility to the Wertusg [
Trust during 2000;

i} “Weritus 111 Trast™ isnnur&t mcted af & sanduit for the circulation of

ameunts and did nod aperate &l arm”s lengeh with the any of ibe Invesioes,
Sentimel Groap, the MLP or any of the FLPs;

{5 “Emeritus Trusts" collsctively refer to the eight trasis resident in
NlﬁtﬂlEl:i.ﬂ: acted as canduits for the clreularization of funds, snd did
firl operaie &l arm's ben ith the amy of the Invesiors, Senting] Group,
the MLF or any of the PLPs) Schedule A" 1w this Reply lists the

reapective Emeritus Trusts;

i “4creptrusts” are uun.-;E:n‘:h wtled & eondalts for the arculanization
of fureds, #nd did net eperate a1 arm’s length with the ary of the lnvestars,
Sentine] Group, the MLP or any of the PLPsfSchedule “A™ 10 1kis Reply
lsts the respoctive .ﬂ.:u.pmnu'.
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Paragraphs 18, 19 and 20

1%,

18

20

il.

12

septence of paragraph 14, 15, 16, 29, 37, 41, 45, 48, 52 and 36 of the Amended
piotsce of Appeal.

He has no knowledge of and therefore dess not sdmit the allegations of fact sated in
the second sentence of paragraph 14 of the Amendsd Matice of Appeal and puts the
appellant 1o the strict proof thereof. e states further that petther the MLP por sy of

the 73 PLPe carried on business in commen with a view 1o profit.

He denies the allegntions of fact stated in puragraphe 9, 10 and 30 of the Amended
Motice of Appeal and puts the appellant to the strict proof theroof | He states that
neither the MLE nor amy of the PLPs carried on business in commaon with a view o
profit. He ftates farther s the MLP and PLPs were cath exclasively formed for the
parpose of entering info o series of cincular transsctions demgred 10 creste lax loases
for the Investors and 1o siphon aff the anky cash into the hands of the Fromaters aed
Snadies. He stwies fiather that some or all of the “transactions” were designed to
crenie a facade of reality quite differest from the disguised reality.

With respect 10 paragraph 11 of the Amended Motics of Appeal, he admits onoky tht
the MLF purported to issue 52,233,6033 units 1o 2,200 Investors at & prcs of $16,200
pet “i:_El:spa:iEr.ﬂI;r denies the Imvesiors carmied on business in common with &
wiew o prafit ‘He siates further that of the sodal aubscription proceeds of

£546, 184,373, only $54,020,486 was in cash and that the balance of $732,163 887,
representing 894 of ihe levestors cumelative contrmbatien for wnits inthe MLP, was
financed. He states furher that that-the circwlar chamcter of the ynderiying
“rapsarlions” insused the Investors would risk-only sheir cash.contributions. fie-
states furiber the ransactions were designed i eliminate any prospect of profit by the
[estors except insolar as they might-be able 1o abqaire Tay Tu_:u'a_\:lj

With respect to paragraph 13 of the Amended Motics of Appeal, he deres that the
appeliast and the Invesiors carried on business in commaon with & view to profit, end
sarys that the document speakes for itself
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Paragraphs 22, 23 and 24

pr

i

24.

i3

Wich respect to parsgraphs 31 and 32 of the Amended Moiice of Appeal, he admins
cinky tht the each of the nemed parties purportedty contmcted as alleged hus
ptherwise denies the said p-u.rugr.l;iu.Fslﬂu further thet the alleged contracts weee
sham transsctions, incomplete andior begally ineffective J He specifically denies thas
the FLPs pravided any services whatsoever ander the “contracts”,

He denizs the allegations aff feet made m parsgraph 33 af the Amerded Motice of
AH’“"E slates that the purporied scquisiton of Cless B units in the PLPs v pat
of a seried of circular ieanzactions each of which was pre-grdained. Specifically, the
following wes pre-determined:

(&) the PLPs would pusponiedly issue Class B anits for an aggregate parchase
price equal 16 the outstanding balarce of the [nvestor Loans as of
Jumuary [5, 2003,

[ the purchase price far the Class B anits bied 1o be “financed" by way of a

peomdssary mote bearing the same rate of interest and due dates for
imieress and principal payments as wens the Lerms associated with the
Investor Loans; and

() the payments of interest and principal urder the promissory note wouald
be made to the PLPs and distributed 10 the MLF which in tum would
Fulfill the isterest and principel obligations under ibe Invesior Loans, l

With respect 1o paragraphs 35, 36, 38, 39, 48, 4% snd 50 of the Amended MNodics of
Appeal, he admits only that the PLPs and the MLF reporied Josses as alleged b
deries bty were correct in dodng so. He further ies that the FLPs and the MLP
incamred any business logses in 2001 and EDUI-E;’:FH“ that neither the MLF nor
any of the PLPs carried om business in commen with a view 1o prafit. He staes
furter Umar b MLP and PLPs were sach exclosively formed for the purpose aff
participating in a series of circular trandactions designed lo creste tax lasses for the
[nvestoet & 1o siphon off the anky cash into (ke hards of the promaters, Stodios and
peher accommodntors. Fie states further that some or all of the “transmcticns™ were
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25

Page: 9

14

designed 1o creale a faade, one tkat differed grealy from reality fHe olberwise
denies e allegations of fact se1 out in those paragraphs,

With respeet 10 paragraphs 40 and 51 of the Amended Motles of Appeal, he admits
anty that the FLF asd the MLP seported having recsived imerest income, but
atberwiss denics the allegations of fact made in paragraphs 90 and 3],

Except insofsr as the alleged manner in which the Minisier izsued the
Deeterminations, he sdmis the sllepatioss of fact sated in pampeapks 42, 43, 53 and
ty  He further staces thar what ks &1 issue in 1ax appeals in the comrecmess of the
bimister's Determinations and not the conduct of officials of the Cansda Bevenos

Agency [the “CRA™),

Respanse to Rulings Allegations

.

28,

He denies paragraphs 12, 13, 17, 23, 34, 35, 36, 37 ond 28 af the Amended MNotice of
Appeal. He states further that an advance tax nuling respecting the specific
eramenclions &1 issee in this appeal wes peitier soapht by amvons not given by CRA,
He states farther that the CRA had o cormespondence or discussians in respeet bo ibe
specific transactions af issue in this appeal upon which the appellant, the Senting]
Group, the [nvesiors, the ML or the PLPs might have relied.

With respect 1o paragraphs 2,3, 4, 5, 1%, 20, 21, 22 and 34 of the Amended Modice of
Appeal, be admits ondy thet the Rulings Division of the CHA [s2osd an advance
income: 18x ruling daved December 13, 2000 and that a fee was paid in respect of ibe
puling JHe states farther that the taxpayer seeking the December 13, 2000 ruling did
oot di all of the relevant facts. Had the wxpayer seeking the

Deecember 13, 2000 raling fally snd socurmely disclosed the relevant facts, the
Ridings Direcrorare may have either refused 1o nide on the rinsactions or may have
prervided am enfavaurable mling] He siberwise denies the allegations of fact set out in

those paragraphs.
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Paragraphs 29, 30, 31, 32, 33 and 34
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3z

33
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He states further ihat the Sentinel Growp, the ML, the PLPs and the Investars knew

r pught 10 have keowm that the advance tx raling cnly enteniled o wansactiong
specifically described in the ruling. He further states thet Sentinel Groap, the MLP,
ihe PLPs and the I:nzuummwamm.uﬁh:hnz kmovn e neling was obtained
withaat fiall diselosare of all of the relevan! facts and that the specific transsctions at
icaise i this appeal would, in any event, fail to satisfy the various cavests and
limitations comsined within the nading.

He denies paragraphs 46, 47, 57 and 58 of the Amended Notice of Appeal, [He states
fariber that the naling rélated 1o anly thase trmnsactions specifically described therein
andd was ohtnined withous full disclosure of all of the relevant fac1s asd that the
specific iranasctions at jsswe in this appeal would, tn any event, fuil 10 satisfy the
varkous caveats and limilations contained within the ruling.

) E:,muﬂw the Determifations regarding the 2000 and 2002 fiscal periods of the

WLP were not issued in controvention of any raling. Advance income tax rulings
apply only 1o the transactions specified in the nding. Mo rling was obiained in
reapect of the specific transactions al 1550t

In any event, the Dieterminations ane consiswent with the Miniser's inlerpretation of
fhe law contained in the Decsmber § 3, 2000 nuling.

He states the ransactions by which several of e PLPs purposted ta costeael 1
privvide producticn pervices are purparied 1o have been entered islo prior 10
December 13, 2000, the date on which the raling was iswoed.

The sppeliant and Hs apents abused the advanced inoome s rulings process by
ohaiming the raling through false representations of fict and materal pamasgicns of
fact. The equitable doctrine of estappel is, therefore, net availsble 1o the appellans, |
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Paragraphs 36 and 41
L] i 1'5
Tazx ri
2001 Fiscal Feriod
3%, During 115 fiscal period ended Diecemiber 21, 2001, the MWLE poquired 100% of the

{lass A umits in the PLPs ai a time when each of the PLPs was in a loss position and
had no reasontble expectation of ever recovering the bass, let alone an expectation of

peofit,

16 For their fiscal periods ended December 31, 2001, the PLPs allotied cumlative
{“Phsiness lossella the amount of §334,144,126 1o the MLP

37. For the fiscal period ended December 31, 2001, the ML repomed B net business loss
of $335,506,100 and interest income of 33,528,375,

15 By the Determination dated hiareh 2%, 2005 regarding the MLP"s 2001 fiscal year,
ke Minister determined the net business bosa of the MLF o be no meare than
§195 404,121, interest income a5 reported of £3,578,974 and reduced the limited
partner’s al-risk Ao to 5439.900,353,

319. The appellant filed 2 Notiee of Objection to the 2001 Determination oo
Jupe 27, 2005,

40, The appellant filed this sppesl prios 1o 1he Winister making n decisian an ke Molice
of Dinjection in respect af the 2001 Determination.

2012 Faseal Perind

41, Fortheir fiscal periods ended December 31, 2002, the PLPs aflotted cumulative

L F

(usiness lossdein the ameunt of §73,585,345 1o the MLP.

Far the fiscal period ended December 31, 2002, the MLP reporied a net usiness loss
of $746,425,025 and interest income of 51 3,990,820



Page: 12

Paragraphs 46(3), (b) and (c)

47

45,

(a]

{b)

=)

17

By the Determination dated March 30, 2005 regarding the appeliam’s 2002 fscal
wiear, the Minister determined the net husiness loss of the MLF 1o he 33,640,652,
inberesl income & reporied of 513,591 820 and reduced the limited partner’s at-misk
amaumnt 1o 250,954,148,

The appellant filed a Modice of Objection 1o the 2002 Determination cn
June 27, 205,

The appellant filed this appeal price to the Minisier maiing a decision on the Maotios
of Objecsion in respect of the 202 Determimatica,

In nddlition to the facts the Minister svomed in bssuing the dererminations for the
2001 mnd H0E Fiscal pericds of the MLF, such facts being detailed in paragraph 47
below, the mespandent also relies on e follawing facts:

the Sentirel Group sought to purchase the MCLEz of the Stodios. The
Studias sgreed 1o receive a fies egual (o a neposinted percentage of the Fitms®
badget for renting it production expenses to the lovestors indirectly throagh
the PLPs and the MLP;

the purchase and sale of PLP Production Expenses was the real arrangement
hetasen the Slisdios and the Senbnel Group,

t0 carmy out the tax loss creation scheme, the Sennimed G'I'l:ll.lp.ﬂ'.lt Eh.rd.i.u:,_ﬂu
MLF, the PLPa and other aceommodaiors entered into 2 series of
“ranagetbons” that did not reflect the true relationship of the parties; ]
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Paragraphs 46(f) and (q)

. 18

(d) e amended amd restaved parnership agreement between the MLF and
the Invesors dated October 27, 2000 defines i2 bsiress activiles as:

i inwesting im Chiss A anics of limiled partrership imerest in one
ar mowe PLPs,

i providing financisg, through investments m soch Class A unils
of each PLP, for sxpenditures incarred by cach such PLP in
performing or providing prodisction services for of 1o the Studie
under & FLP Production Service Agresment, and

iid. investing the funds of the Partnership in ceraficate of deposit
and interest bearing accounis of Canedian chartered banks of
such other investments a3 the (beneral Pariner determines;

(e} the business activites refered 1o in the above subparagraphs (i) and (jii}
were nod in fact at any time mEterially carried on by the MLP, The
financing for ary of the purported expenditires of the FLFa was provided
by either the Creditoo or the Stadios tut ned by the MLP. Farher, the
fanids of the MLP were naot invested in the manner 5o contemplated n
paragraph (i§i} abave, si &8 10 provide any material receIpts to the MLP,

- e e e thes b ctivite undertaken by the MLEir-pelntion 1o its steted
business activities was its soquisition of its olleged partnership intesresms
in the 73 FLPs;

if [::hﬂ}mhhcnmhnnfhhﬂhﬁﬂm‘mﬁfﬂﬂminmm

common with & view ta prafit;

B hmlﬂnwmcﬁ}t’m MLF was in the FLP5;
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Paragraphs 46(j), (m), and (n)#

(1]

(i)

i)

®)

o

{m)

in}

(o}

I

at the time of the MLP"s mvestment m the PLFs, 21l of the FLPs showed
significant bosses and could anly Jook 1o the Met Frofin Participation ta

recover those loases:

the Met Profil Particigation of each PLP was wocthless and nod inbended
by the parties to genersie &ny poofits,

the Met Profit Paslcipation of esch FLF was mm@ndﬂw dmm@

desigred 1o give the MLF the appearssce of investing in property of walos
when the property was in fact warthbess,

neither the management of the MLP nor the mmnkgement of the PLPS
made ary independent analysis o determine whether il wes reasomahle 1o
assume the films would generate revesiue in addition to the fees already
earmed; !

neither the mangpement of the MLFP nor the maneg=ment of the PLP:
underiook any analyss o show thet oversll, the portfolio of films could
reasanebly be sxpected 1o break-gven, much bess genemie a profis;

the MLF pever isended to peofit fram uﬁm:ﬂmru:m
mther the MLF's sole intention wng i acquine the losses resulting from
the PLPa struchore;

thee ML did mot have even an ancillary pisrpose of eaming & profit from

theEhvestmedthn the PLPy;

rione of the FLPs had even an ancillary pupose of samang & prafis from
the prowvisien of the FLP Production Services;
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Page 20 (Titles) and paragraphs 46(p) and ()

.|

MMEMEEHLMI%LW_“W
1. Er:ulﬂrh.u}LF Prodection Service vbligations

i [Ih:r:,l:nu:u:uu] igation to provide the PLP Production Servicoes was
enitiredy citcular,

iq the Stodios are in the business of producing and distihuting movies.
Hiwewer, with respect fa the B2 thestrical moticn pictures ar belevision
prajects [collectively referred to &s the “Films,” which ant lsted in
Sebedule “4" 16 this Reply) the Studios or thelr affilintes contracied with
each of the 73 FLPs under the PLF Production Services Agresmens lo
prrovid pay for all the PLP Prodisetion Services in respect of the

Picture PLFPE in mum contmcied back ta the Stedio the abllgatien 1o
peavide the very seme FLP rmhml-:-nﬁm—‘mu;l

ir) in particular, between March 20, 2000 and December 1, 2001,

i. ihe Studios esered inta Production Services Agresments with
the PLPs [“PLF Production Services Agrezments™) ta the FLP
Praducticn Services, incleding both the MCLE Praductions
Sepvipes ard the CLE Productbon Services, in respect of the
Films,

i each af the PLPs, in um, entered mto Services Agnstments with
the Srudics (“Stedio Services Agrecments”]), subconirscting
beck to the Studies the cbbgations to provide the WCLE
Praduction Serices in respect of the Films, amd

. each of the FLF3 and the S1udios enter imo CLE Produetion
Sesvices Agreements with a Crediten ("CLE Production
Agreements”], pursuant 1o which a Crediteo provides the CLE
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Paragraphs 46(ss) and (vv)

%

peepared with respect 10 the relewant pravincial laws. The Finem:ial
(rverview provided 1o Investors was prepared on the basis that oaly the
4001,07% Fees were eamed by the FLPs. It only pravaded the loeses, which
world be apportioned to each Investor for the 2001 and 2002 taxaban
years as @ suhscriber for urdts dn the MLF;

(55 Emnﬂmmrwumutcﬁn:wu:anhﬁmwlc:mﬂumgf
the Studios through the FLPs, and not & true investment in the movie or
television industries. Jhe receipt of only the 80.02% Fees by the PLPs
weld be what is commaonly called in the investment industry a "waorst

case seenario”

0] no effian was misde by the MLP or its management to provide The
Invesions with “median” or "best” case sceparios, if in fect the FLPs did
earn samee or sufficient Met Profit Perticipation amounts v allow the
PLPs 1o earn & profit from their respective PLP Agreements;

{wu) {he Invesions scquired their respective pannership ioleresis in the MLEP o5
closing dates at various times thmaughout the 2001 calendar year, with no
elosings teking place after December 11, 2001. On each of the closing
dates, the MLP acquired 100% of the Class A urits ol particular FLF
until it hid by vear end acguired 21l Class A unils in (e 13 FLPs;

(v} at the time the MLP scquired its inberest in the FLPS, arrangeaments were
put inta plece sach that the sccount receivables in respect af the 80.02%
Fees would be paid in fall and the PLPs" lisbilities to the Stodics would
be extinpaished by no later than Decsmber 31, 2003, such that the sale
remsining ksdEh{ ach of the PLPs was the worthless Net Profit
Participetion respecting the each Film or group of Films;

) after the MLP acquired its inferests in all 73 FLFs, none of the FLFs
carried oo any further business of providing PLP Production Servioes In
respect of any Further metlon pictures Further, the PLPs did not camy on
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any other sctivities, ard did aot incur any Furher liahilities with respect 1o
any flarther activities. There were no management duties in respect of the
Me1 Profi Participatioss of the PLPs;

fitither the PLES mar their agents experded amyihing othes than nomanal
time, attention or lnbour on Their Met Profit Participations, nos did they
incur any Hehilities in respect of the Met Profit Pasticipations or any ather
buginess; '

pursaent ba the PLP Production Services Agreemenits, the FLPs would nat
have o claien to have any rights in the Filme. The Stodios would be the
first and sole mnd exclusive owners m perpetuity of all right, ttle, and
inereat in and o the Films;

the Studios would have the right to use, exploit, ndvertise, exhibit, and
ciherwise turn 10 account e Films, or any poriion thereol i any media,
as the Seadio, in its sode and abselute discretion, determined. In summary
the PLPs have o rights with mespect 1o whether of not amy of the Films
are released, or how they are miskeied or otherwise explodied Rather, the
Srudips had the sale diseretion ns 1o whether or nat & particular Film is
released for thealrical or otherwise distributed or otherwise explaited,

the pricing policy adopted by the management of the PLPz & the time that
they entered into the PLF Production Services Agresiments was not
interded o provide the FLPs with a "profit™ from the provision of the
production services, bat rather i was intended 10 generale an operaling
Joss for the PLPa. This was because of the significant deficiency between
the B01.02% Fes expected to be eamed from the provasion of the PLP
Prodisction Services, and the anticipaied MCLEs and CLEFR the FLPs
were obligated 1 ]m-.E such, it coald not be reasonshly be expecied by
the mansgement of the FLPs that the Net Profit Participations would
provide sufficient retums to allow the PLPS 1o earn a peofit from the
provision of PLP Produstion Serviceg and
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Paragraph 46(bbb)

- . IR

[tk befire December 31, 2001, when the MLP stquired its interests in esch
aof the PLPs, each of the FLFa held MMM acoaunt receivahle
in respect of the B0.02% Fee and their respective Met Profit
Participations;

47 In issuing the determinations for the December 3' ;2001 #5a December 2 1002
fiscal periods of the MLP, the Minister made the follSin.g sssumptions of et

Fi i re
1. Investor Paymsent af Subseription Frice
() {lee subscription price of ench partnérship unit in the MLF was $16,200.

For ewery usit, each Imvestor contributed $1,800 in cash (£1,150 paid in
2001 and $650 paid on February 15, 2002). The $14,400 balance of the
subscriplion price per unil was required 10 be financed by & loan artenged
throsgh the Promoters,

ik} the Promoters sold & total of 52,233 6033 limitsd partnership units inthe
RLF 10 2,200 investors far toial subscription prooseds af §346,184 373
of which only ¥94,020,486 ($60,068,544 in 2001 and $33,551 842 an
February 15, 2002) was in cash. The balance of the sabscription prodecds
of §752,163,887 was financed, representing 90% of the Investoss’
cumulative contribution for anits in the MLP (the “Invessar Loans™)

(<) fior every wnit, each Invesior paid by way of cheqoes pogi-dated
Febroary 15, 2002 & Further $1,000 in cash 1o the MLF 1o fund imeren
and financing casts, with the MLF further receiving in the sggregate,
§42,233,603;

d) om b unit basis, the only amount of the subscription price paid in cash for
exch limited parmership anit in the MLP was $1,200;
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Paragraphs 47(f) and (q)
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&
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ar

49

the smount of §1,800 per Class A unit or $54,020,486 in the aggregais
was the ealy smount ever put at risk by the Investors in scquiring the

anifs;
Dhay-light Loan Financing of Investors and Production Services

the financing of the Investors non-cash investment in the MLF and the
financing of the PLF Production Services wer bioth circualar uﬂ;
wccomplishied by daylight loans, The series of daylight-loasns did it add
any additional cash beyoad the Investar cash contribaton of §1,300 per
Ll

while the cireularization of funding was sccomplished theough the use of
day-light loans, tbe extinguishmest of the loans wis schizved throuph 2
series of pré-ordained set-off iransactions,

i summary, the loans, in aggregie, cocur as detniled in the fillowing
parsgraphs;

Tnvesior Losms—Stage One

om the date of the various MLP Closings in 2001, Scotiabank, by daylight
cverdraft boan facility, loaned amounts cumulatnely wialing
£752, 165 887 1o the Veritus 10 Trugy

an ke dwte of the various MLP Closings in 2001, the ¥esitas [ Trus
lceamed the Investars the 1otal ameoust of §752,163,887 an a 110 year tem,
with isterest payable ansually at 11% from the MLF Closing date il
Fasruary U5, 2003 and from Fanuary 16, 20013 until the loan wes repasd in
011, at an annual interest rate equal 10 the greater of

i, the prime rate s reported by the Royal Bank of Canada from
fime 1o Lime phes one and one-half percent, &nd
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Paragraph 47(kk)

3
¥jI  Imvestor Loans - Stage Twe

(i) an Jarmary 15, 2009, the aggregete amount of 21590552 wat 1o have
been distribubed by the PLPs to the MLF {of which only 3414 808,717
may beve been distrivuted), sach payments kaving been made from the
proceeds of the Fixed Fee payment mrade by e Acceptrusts,

i fram d-r:w:mwmﬁrml,ﬁﬂﬂ!ll 1hat was 1o have bean
digsribented by the FLPs 1o the MLP (of which gaim canly $414,808,717
may biave been distrabused) the knvestars in the MLP were emiltled 1o 2
prov et share, the General Pariser was 1o have repaid 1o the Vesibas 111
Trust §382,160,445 in respest principal an the Investor Laans (af which
gmly $375,278,170 may have been 50 paid) and $39,570,547 to satisfy the
accrued interest thereon, leaving a baiance of $170,003 442 on the
Inwestar Lodrs on Tanusry 15, 2003,

X111, Investor Loans Stage Three

[kk} the Verbius 111 Trast made anmual isterest paymments I the Emerilus
Tnm;inmmmufamummnmﬂl irc of funds
which ensured that the annual interest obligstion or the r Loers

woaald be astisfied;

() (ke Vesites [0 Trus made anfusl icderest payments 1o 1he Emerilas
Trusis waaling $156,677,351 as follows:

i §1.526 557 wns paid on or before Febroary 28, 002,
if. %11,086,573 was ped on or befoee February 38, 2003,

ik, £147,312,053 in the aggregate or § 044,579 ansrually was paid
ot payatle oa or befare Janusry 15 in each vear from 2004

through o 2010, and
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Paragraphs 47(pp) and (pp)(iv)

i,

'
1%,

38

$11.986,877 was paid on or before February 28, 2003,

£147,302 053 in the aggregate or 21,044,579 anrunlly was paid
or payable on or befare Jarugry 15% in each year from 2004

through to 2010, and

§21,850,76% is payable on Japuary |5, 20115

Y. Iowistor Laans — Stage Four

(pp)

in 2011, the Veritus 11l Trust is expected w make puyments in the
aggregate of 53 70,003 442 1o the Emeritus Trusts in respect of Emenitus
Loars, thet will x:nﬁ&mlug:w of funds that will allew the

remaining halance of [nvestor

ik

16 be satisfied ns follows:

the Veritus 1] Trest will pay $370,003,442 to the Emeritus
Trasta in fisll sstafsetion of the Emeritus Loans,

the Epneritus Trusts will pay 1o ke PLP the aggregme of
£370,003 442 in full satssfaction of the subscription price for the
Class B uniis in the FLPs,

the PLPs plan 8 mandatory distr bution of 370,003,442 1o the
BALF upem receipd of the pryment of Class B units by the
Emeriias Trosss, and

the General Partner of the MLP will pay $370,003 442 1o the
Veritus 11T Trust in full sstisfaction of the remaining balance
urider the Investor Loans, thus completing ﬂ'l{:-u':’:a‘uw of
fumds In respect 10 the Toestor Lodns,



Appendix B —Chart of Disputed Statements and Par agr aphs

Section 1

Sentingl Hill Productions |V Corporation, in its capacity as a designated member of SHAAE (2001) MASTER LIMITED
PARTNERSHIP and in its capacity as designated member of SENTINEL HILL NO. 207 LIMITED PARTNERSHIP
2009-2248(1T)G and 2009-2247(1T)G

Paragraph | Paragraph | Portionsof Relevant Reply Appdlant Wants Strike
in Sentind in SHAAE Struck (Bracketed Portions of Relevant Reply)
Hill 207 2001

(Where[] used, only portion contained in[] isin
dispute)

Overview Overview Entirety reproduced in Appendix B for SHAAE and | No
Appendix C for Sentinel Hill 207.

1(1) 1(1) “Genera Partner or GP”...[it did not carry on Yes
business in common with aview to profit]
1(k) 1(k) “SHAAE (2001) Master Limited Partnership or Yes

MLP"’...[Though at al material timesit was called
apartnership, it did not carry on businessin
common with aview to profit]

1) 1) “PLPs’...[none of which carried on businessin Yes
common with aview to profit].

1(0) 1(0) “THCs'...[and no dedling at arms length with one Yes
of the Studios]

1(r) 1(r) “Veritus|ll Trust”...[that acted as a conduit for the Yes

circulation of amounts and did not operate at arm’s
length with any of the Investors, Sentinel Group,
the MLP or any of the PLPs]

1(9) 1(9) “Emeritus Trusts’ ... [which acted as conduits for Yes
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the circularization of funds, and did not operate at
arm’ s length with any of the Investors, Sentinel
Group, the MLP or any of the PLPg|

1(b) 1(b) “Acceptrusts’...[which acted as conduits for the Yes
circularization of funds, and did not operate at
arm’ s length with any of the Investors, Sentinel
Group, the MLP or any of the PLPs|
2-15 2-15 Summary of Tax Loss Creation Scheme reproduced Yes
in Appendix B for SHAAE and Appendix C for
Sentinel Hill 207
18 18 No knowledge...[He states further that neither the Yes
MLP nor any of the 73 PLPs carried on businessin
common with aview to profit]
19 - Slight 19 Deniesdlegations...[He states that neither the Yes
immeaterial MLP nor any of the PLPs carried on businessin
wording common with aview to profit. He states further
difference. that the MLP and PLPs were each exclusively
formed for purpose of entering into a series of
circular transactions designed to create tax |osses
for the Investors and to siphon off the only cash
into the hands of the Promoters and Studios. He
states further that some or dl of the “transactions’
were designed to create afagade of redlity quite
different from the disguised reality]
20 (Different | 20 [He specifically deniesthe Investors carried on Yes
dollar values business in common with aview to profit. He
and dight states further that of the total subscription proceeds
immaterial of $846,184,373, only $95,020,486 wasin cash and
wording that the balance of $752, 163,887, representing 89%
difference.) of the Investors cumulative contribution for unitsin

the MLP, wasfinanced. He states further that that
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the circular character of the underlying
“transactions’ insured the Investors would risk only
their cash contributions. He states further the
transactions were designed to eliminate any
prospect of profit by the Investors except insofar as
they might be able to acquire tax losses.]

21

21

[...he denies that the appellant and the Investors
carried on businessin common with aview to
profit...] *

*Not circled but suspect thisis oversight.

Yes

22

22

[He states further that the alleged contracts were
sham transactions, incomplete and/or legally
ineffective)

Yes

23

23

[He states that the purported acquisition of Class B
unitsin the PLPs was part of aseries of circular
transactions each of which was pre-ordained.
Specifically, the following was pre-determined:

(a) the PLPswould purportedly issue Class
B unitsfor an aggregate purchase price
equal to the outstanding balance of the
Investor Loans as of January 15, 2003;

(b) the purchase price for the Class B units
had to be “financed” by way of a
promissory note bearing the same rate of
interest and due dates for interest and
principal payments as were the terms
associated with the Investor Loans; and

Yes
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(c) the payments of interest and principal
under the promissory note would be made
to the PLPs and distributed to the MLP
which in turn would fulfill the interest and
principal obligations under the Investor
Loans.

25 (Slight
immeaterial
wording
difference)

24

[He repeats that neither the MLP nor any of the
PLPs carried on business in common with aview to
profit. He states further that the MLP and PLPs
were each exclusively formed for the purpose of
participating in aseries of circular transactions
designed to create tax losses for the Investors and to
siphon off the only cash into the hands of the
promoters, Studios and other accommodators. He
states further that some or al of the “transactions’
were designed to create afacade, one that differed
greatly from redlity]

Yes

29

28

[He states further that the taxpayer seeking the
December 13, 2000 ruling did not disclose al of the
relevant facts. Had the taxpayer seeking the
December 13, 2000 ruling fully and accurately
disclosed the relevant facts, the Rulings Directorate
may have either refused to rule on the transactions
or may have provided an unfavourable ruling]

No

30

29

[He states further that the Sentinel Group, the MLP,
the PLPs and the Investors knew or ought to have
known that the advance tax ruling only extended to
transactions specifically described in the ruling. He
further statesthat Sentinel Group, the MLP, the
PLPs and the Investors knew or ought to have
known the ruling was obtained without full

No
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disclosure of al of the relevant facts and that the
specific transactions at issuein this appea would,
in any event, fail to satisfy the various caveats and
limitations contained within the ruling.]

31

30

[He states further that the ruling related to only
those transactions specifically described therein and
was obtained without full disclosure of al of the
relevant facts and that the specific transactions at
issuein this appea would, in any event, fail to
satisfy the various caveats and limitations contained
within the ruling]

No

32

31

He states that the Determinations regarding the
2001 and 2002 fiscal periods of the MLP were not
issued in contravention of any ruling. Advance
income tax rulings apply only to the transactions
specified inthe ruling. No ruling was obtained in
respect of the specific transactions at issue.

No

33

32

In any event, the Determinations are consi stent with
the Minister’ sinterpretation of the law contained in
the December 13, 2000 ruling.

No

33

He states the transactions by which severd of the
PLPs purported to contract to provide production
services are purported to have been entered into
prior to December 13, 2000, the date on which the
ruling was issued.

No

35

The appellant and its agents abused the advance
income tax rulings process by obtaining the ruling
through fal se representations of fact and material
omissions of fact. The equitable doctrine of
estoppdl is, therefore, not available to the appellant.

Non-underlined portionis
not struck

Y es, underlined portion is
struck.

46(a) —(©)

46 (8 —(0)

The Real Arrangement

(@) and (b) are not struck

(c) isstruck
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(a) the Sentinel Group sought to purchase the
NCLEs of the Studios. The Studios agreed to
receive afee equal to a negotiated percentage of the
Flms budget for renting its production expenses to
the Investors indirectly through the PLPs and the
MLP;

(b) the purchase and sale of PLP Production
expenses was the real arrangement between the
Studios and the Sentinel Group;

(c) to carry out the tax loss creation scheme, the
Sentinel Group, the Studios, the MLP, the PLPs and
other accommodators entered into a series of
“transactions’ that did not reflect the true
relationship of the parties,

46(f) 46(f) The MLP and the members of the MLP did not Yes
carry on business in common with aview to profit

46()) 46()) Window dressing No

Page 19 — Page 20 — [both circular and] No

Title Title

Page 19 — Page 20| [Circularity of] No

Subheading

46(p) 46(p) [the contractual obligation to provide the PLP No
Production Services was entirely circular]

46(q) 46(q) [The PLPsin turn contracted back to the Studio the | No
obligation to provide the very same PLP Production
Services)|

46(ss) 46(ss) [dl that the ML P was marketing was a scheme to No
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access the expenses of the Studios through the
PL Ps, and not atrue investment in the movie or
television industries.]

46(aaa) 46(aaa) [Assuch, it could not be reasonably be expected by | No

the management of the PL Ps that the Net Profit

Participations would provide sufficient returnsto

alow the PLPsto earn a profit from the provision

of PLP Production Services]
47(f) 47(f) [both circular] No
47(9) 47(9) [while the circularization of funding was No

accomplished through the use of day-light loans,

the extinguishment of the loans was achieved

through a series or pre-ordained set-of f

transactions;]
47(kk) 47(kk) [circular] No
47(pp) 47(pp) [circular] No
47(pp)(iv) 47(pp)(iv) [circular] No

Section 2
The Robert Strother Appeal 2007-329(1T)G
Paragraph | Portions of Relevant Reply Appellant Wants Struck (Bracketed Strike?
Portions of Relevant Reply)
(Where[] used, only portion contained in [] isin dispute)

Overview Entirety reproduced in Appendix D for Robert D. Strother No
1(e) Was not a partnershipin law Yes
1(f) ...were not partnershipsin law; Yes
1(9) ...though was not a partner in law Yes
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1(k)

...and each isa corporation which did not operate at arm’ s length
with the Studios;

Yes

1(n)

...which acted as a conduit for the circulation of funds, and did not
operate at arm’ s length with the Investors, the Sentinel Group, the
MLP or any of the PLPs,

Yes

1(p)

“Emeritus Trust” ...which acted as a conduit for the circulation of
funds, and did not operate at arm’ s length with the Investors, the
Sentinel Group, the MLP or any of the PLPs;

Yes.

“Summary of Tax Loss Creation Scheme” reproduced in Appendix
D for Robert D. Strother.

Yes

18

...since each lacked the essential ingredient of carrying on business
in common with aview to profit...

Yes

20

...He states that neither the MLP nor any of the PLPswas a
partnership in law since each lacked the essentia ingredient of
carrying on businessin common with aview to profit. He states
further that the MLP and PL Ps were each exclusively formed for
the purpose of entering into aseries of circular transactions
designed to create tax losses for the Investors and to siphon off the
only cash into the hands of the promoters and Studios. He states
further that some or al of the “transactions” were designed to
cregte afacade, one that differed greatly from redlity.

Yes

22

...He states further that that the circular character of the underlying
“transactions’ insured the investors would be exposed only to the
extent of their cash contribution. He states further the transactions
were designed to eliminate any prospect of profit by the Investors
except insofar as they might be able to acquire tax losses.

Yes

24

...If in fact the Lender did make such loans, the Lender was not
acting at arm’ s length with the MLP

No

26

...He states further that the alleged contracts were sham
transactions, incomplete and/or legdly ineffective. He specifically

Yes
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deniesthat the PLPs provided any services whatsoever under

“contracts’. He states further that the Net Profit Participation
clauses were each structured and intended to be worthless and
were, in fact, worthless

27

...He states further that the purported options were not genuine
options. Rather, to fulfill the real agreement of renting their
expenses, the Studios treated the “options” asif they were
mandatory. The “options’, when exercised, would be set off
against and eliminate any liability on the part of the Investorsin
excess of their cash contributions. He specificaly deniesthat the
option price for the Class B units was set at afair market value and
states further that the fair market value of the Class B unitswasnil.

No

29

...aince each lacked the essentia ingredient of carrying on business
in common with aview to profit. He states further that the MLP
and PLPs were each exclusively formed for the purpose of entering
into aseries of circular transactions designed to create tax losses for
the Investors and to siphon off the only cash into the hands of the
promoters and Studios. He states further that some or all of the
“transactions’ were designed to create afagade, one that differed
greatly from redlity.

Yes

30

...He states further that an advance tax ruling respecting the
transaction described in the Further Amended Notice of Appeal
was neither sought by anyone nor given by Canada Revenue
Agency (“CRA”). He states further that the CRA had no
correspondence or discussons in respect to the transactions
described in the Further Amended Notice of Appeal upon which
the appellant, the Sentinel Group, the Investors or the MLP might
rely.

No

31

...He states further that the taxpayers seeking the October 6, 1998
ruling did not disclose al of the relevant facts. Had the taxpayers
seeking the October 6, 1998 ruling fully and accurately disclosed

No
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the relevant facts, the Rulings Directorate may have either refused
to rule on the transactions or may have provided an unfavourable
ruling. He otherwise denies the allegations of fact set out in those

paragraphs.

32

He states further that the appellant, the Sentinel Group, the
Investors or the MLP knew or ought to have known that no
advance tax ruling was ever sought by anyone or given by the CRA
with respect to the transactions described in the Further Amended
Notice of Appea. He states that the appellant, the MLP, PLPsand
the Investors knew or ought to have known that the ruling related to
different transactions and difference taxpayers, was obtained
without full disclosure of al of the relevant facts and that the
transactions described in the Further Amended Notice of Appedl, in
any event, would not satisfy the various caveats and limitations
contained within the ruling.

No

33

...and states further that the statement of facts given to Rulings by
the appellant was found by the auditor to be materialy different
than the transactionsin issue.

No

...He states further that the ruling related to different transactions
and different taxpayers, was obtained without full disclosure of all
of the relevant facts and that the transactions described in the
Further Amended Notice of Appeal in any event would not satisfy
the various caveats and limitations contained within the ruling.

No

35

He states that the reassessments regarding the appellant’ s and the
Investors 1998 and 1999 taxation years were not issued in
contravention of any ruling. Advance income tax ruling apply only
to the transactions specified in the ruling. No ruling was obtained
in respect of the transactions at issue.

No

36

In any event, the reassessments are consistent with the Minister’s
interpretation of the law contained in the October 1998 ruling.

No

37

...a atime when each of the PLPswasin aloss position and each

No




Page: 11

had no reasonable expectation of profit or of even recovering its
loss.

39

...so-cdled...

No

43 —
Footnote 2

With respect to the inducement payment of $571,026 paid by the
MLP to some of the Investor’s[sic], some appellant’ s[sic] were
allocated the income inclusion, but were not reassessed by the
Minister. The appellantsinclude Gus Baril ($24,000) Ledie Baril
($24,000); Malcolm MacLean ($5,559); Magic Bullet Enterprise
Limited ($125,000) and Parian Holding Limited ($5,000)

No

46 (3),(b) &
©

The Real Arrangement

(a) the Sentinel Group sought to purchase the NCLES of the
Studios. The Studios agreed to receive afee equal to a negotiated
percentage of the Films' budget for renting its production expenses
to the Investorsindirectly through the PLPs and the MLP;

(b) the purchase and sale of PLP Production expenses was the real
arrangement between the Studios and the Sentinel Group;

(c) to carry out the tax loss creation scheme, the Sentinel Group, the
Studios, the MLP, the PLPs and other accommodators entered into
aseries of “transactions’ that did not reflect the true relationship of
the parties,

(a@ and (b) are not struck

(c) isstruck

46 ()

The MLP and the members of the MLP did not carry on businessin
common with aview to profit

Yes

46())

...at best “window dressing”...

No

46 (0)

The MLP never intended to profit from its “investment” in the
PLPs but rather the MLP s sole intention was to acquire the losses
resulting from the tax |loss creation scheme;

No

46(p) —

...circular and

No
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Title

46(p) Sub- | Circularity of... No

heading

46(q) The Studios and the Sentinel Group created a series of “ contracts’ Yes
and “agreements’ which did not reflect the true relationship
between the parties;

46(r) The “contractual” obligation to provide the NCLE production No
services was circular;

46(s) ...back the obligation. .. No

46(t)(v) ...thus completing the circle of contractual obligation to provide No
NCLE production services,

46(V) ...conjured up... No

46(dd) It iswidely understood among participants in the movie and No
television industries that net profit participants rarely, if ever, earn
any amounts from their net profit participations,

46(00) The MLP and the Sentinel Group marketed nothing more than a No
scheme to access the expenses of the Studios through the PLPs, not
agenuine investment in the movie or television industries.

46(z2) ...thevery same NCLE...that the PLPs had contracted to provide | No
to the THC under the NCLE Agreements,

46(ggQ) The financing of the Investors' non-cash investment in the MLP No
and the financing of the NCLE production services were both
circular and accomplished by a series of pre-ordained set-of f
transactions;

46(hhh) The series of set-off transactions did not add any additional cash No
beyond the Investor cash contribution of $288.36 per unit. Rather,
the circularization of “funding” and the extinguishment of loans
was simply achieved through a series of Directionsto Pay and
Acknowledgements of Receipt;

46(nnn) $127,374,310is “borrowed” by the PLPs [indirectly] from [the No
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Studios through] the THC on a non-interest bearing basis. ..

46(zzz) - All outstanding debt obligations settled by set off No

title

46(aaaa) The outstanding debt obligations and the corresponding interest No
obligations of the Emeritus Trust, the Veritus Trust and the
Investors are al settled by circular set-offs;

46(eeee) ...thus completing the circle® No
All of the* payments” in the circle described were accomplished by
ameredirection to pay. Neither the Veritus Trust nor the Emeritus
Trust had the ability to make the annual payment in respect of their
respective interest obligations. Neither Trust even maintained a
bank account from which payment might be made.

A6(Ffff)(f) ...thereby completing the circle; No

46(1111) — Subsection 96(2.2)(c) — [non-arm’ s length [oan and circular loan No

title transactions)

46(pppp) ...that, through itstrustee, the Veritus Capital Corp. (“*VCC”), acted | No
as a conduit for the circulation of funds.

46(pppp) — | Non-Arm’s Length Investor Loans No

title

46(tttt) The Sentinel Group carried on the stated business activitiesof the | No
Veritus Trust;

50(iii) The entire loss claimed by the MLP ought to have been disallowed Yes

but, in light of subsection 152(1.4) of the Act, the loss determined
was not reduced by the confirmation;




Appendix C

Overview and Paragraphs 2-15 (* Summary of Tax Loss Creation Scheme”) in the Reply for
Sentinel Hill Productions IV Corporation in its capacity as designated member of
SENTINEL HILL NO. 207 LIMITED PARTNERSHIP

Overview

F_I'.S. Motion Picture Studios incurred production expenditures in carrying on the business
of making movies. Canadian tax shelter promoters renled these expenditures. But, the
rental of expenditures does not give rise to a cognizable deduction or loss in Canada

The Studios and Canadian promaters or their respective designates purported to enter info &
L,ﬂ.iﬂ' of intricate, circular transactions designed to permit the promoters and their clients to

indirectly do what they could not do directly. However, the Studios and the promoters did
not deal with the “transactions™ as if they were genuine and simply ignored the supposed
rights and obligations, when and as required to carry out their real intertions. The
“ransactions” were designed to create a facade of reality quite different from the disguised
reality. The true nature of the relationship between the Studios and the promoters was
simply this: the Studios rented to the promoters 2 partion of the Studios’ expenditures.

Neiiher the SHAAE (2001) Master Limited Partnership (the “MLP”) nor the 73 Production
Limited Partnerships (the “PLPs"), including Sentinel Hill No. 207 Limited Parinership
(*PLP-207"), in which the MLP “invested™ were parinerships in law. While fashioned to
have the appearance of possessing the legal attributes of a partnership, the MLP end the
PLPs lacked the essential ingredient of camrying on business in commeon with & view fo
profit. To the contrary, the sole purpose of the MLP and the PLPs was 10 create tax losses

far use by the members,

If the transactions were genuine and the MLP and the PLFs were in fact perinerships at
law, the Minister nevertheless comrectly conchuded that the MLF had failed to demonstrate
the losses incurred, if any, exceeded amounts allowed by the determinations or were
reasonable in lhedmnnsunmj
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Eummn of Tax Loss i heme

2.

The Studics incurred expenditures in the production of motion pictures. For a fee, the
Studios agreed to renl a portion of their production expenses to Canadian promoters
who marketed them in Canada as deductible expenses through tax shelters.

The promoters and the Studios purported to enter into a series of ntricate, circular
transactions (collectively referred 1o as the "tax loss creation scheme™). These
transactions were designed 1o enable the promoters and their clients to do indirectly
what they could not do directly: to deduct losses derived from a simple rental of
expenditures. Some or all of the transactions comprising this tax loss creation scheme
were sham transactions, incomplete, andior legally incffective. For example, by the
time the production services contracts were executed, the Swedios had already
incurred part or all of the very expenditures and provided part or all of the very
services that the PLPs contracted to provide. In some cases, the production services

were already entirely completed.

To carry oul the tax loss creation scheme, the promoters created the MLP, whose
purpose was to acquire Class A units of the PLPs. The PLP# contracted 1o provide

production scrvices respecting molion pictures.

The Smdios contracted with the PLPs to produce motion pictures. The PLPs
contracted back with the Siudios the same MCLE Production Services and the
Studios provided the services at cost plus & mark-up. With respect to CLE
Production Services, the Studios incurred these costs for which they were reimbursed
by the PLPs.

To create the tax losses, each of the PLPs agreed to provide the PLP Production
Services to the Studio for a fee fixed at only B0.02% of the cost of the services, The
PLPs fined that fee at 80.02% of cost without any negotiation, contrary o industry
standards end without any business rationale. The PLFs selected 80.02% in an
attempt to avoid the maichable expenditures rules in section 18.1 of the Jncome Tax

Act (Cenada) (the "Aer™) while maximizing the losses created,
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1.

13.

Page: 3

The PLPs therefore committed to providing PLP Production Services to the Studios
ai 80,02%6 of their cost while agreeing to pay the Studios that cost plus & mark-up to
provide some of the same services. To overcome this guarantesd boss and create the
appearance of a profit potential, the PLP production services contracts included & Net
Profit Participation or NPF clause.

While creating an appearance of a profit potential, the Net Profit Panticipations were
structured and intended 1o be, and were in fact, worthless. There was no prospect
that the PLPs would receive any amount from the Net Profit Participation, much less
F.-ud#npmﬁl. The Net Profit Participations were at best mere window-dressing.

The clients of the Promoters, the Investors, acquired units in the MLF and the MLP
allocated losses created in the PLPs to the Invesiors.

The Inwestors acquired units in the MLF through financing arrangements that were a3
circular 85 the production services contracts and which guaranteed that no funds
beyond their actual cash were ever at risk.

The cash contributed by the investors to scquire units of the MLPs was used to pay
the fees of the promoiers, the accommodating Studios and other “accommodators,™
not to pay fior production services provided to the Studios. The MLF and PLPs
created the appearance of working capital through a series of circular daylight
“louns”. In fact, there was no working capital.

The promaters ensured that any supposed liabilities of the Investors beyond the cash
actually contributed was eliminated by inscrting into the tax loss creation scheme
mandatory acquisition of Class B units in the PLF by the Studios. The acquisition of
the Class B units was designed to reduce the risk of loss to the Investors.

The units acquired by the Investors were nol genuine partnership units in that they
were designed and known by the Studios, the promoters and the Invesiors to be
worthless. The scheme was designed to benefit the Investors who purchased tax
Josses, the promoters who received fees for arranging those purchases, and the
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15.
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Srudios who reecived a premium for renting their expenditures. The tax loss creation
scheme was not designed to produce a profit in either the MLF or the PLPs.

The transactions comprising the tax loss scheme were designed to creale the
appearance of persons carrying on business in commaon with a view to profit when
the true relationship was decidedly different. The true relationship of the parties was
,mplyuu::ﬁmufmmm&hdaunugiuﬁum-dedmihlumm

The sole intenlion and purpose of the MLP, the PLPs and members of the MLP and
PLPs was to create losses through an intricate series of circular transactions, and not
to carry on business in common with a view to profit.



Appendix D

Overview and Paragraphs 2-15 (“Summary of Tax Loss Creation Scheme”) in the Reply for Robert
C. Strother

gl'!l !IE‘H’

1.8, Major Motion Pieture Srudios incurred production expenditures I;n.cm'[]rmﬂ,j:m
I 1ax shelter promoters rented these expenditures. Bus,

i f making mevies. CanaZian
N hie deduction or loss in Canada,

{he rental of expenditures does nol give rise to & cogniza

The Studios and Canadian promoters of thesr respective designates purported to enter into a
. ; —

eries of intricate, circular transactions designed to permit the promaters and their clients

5 the Studios and the promoters did

ndirectly do what they could not do directly. However,
not deal with the “transactions” as if they were genuine and simply ignored the supposed

: . e Th
rights and obligations, when and as required to carry out their real intentions. Lhe

wransactions” were designed o creats a facade of reality quite different from the disgused

reality. The true nafire of the relationship between the Sadios and the promoters was

' ion of the Studios” e itures,
simply this: the Studios rexted to the promoters 8 portion & xpendi

\Jeither the Sentinel Hill 1998 Master Limited Partnership (the “Ml_-F"}I nor eny of the three
action Limited Partnerships (the “PLPs") in which the former “invested” were

rships in law. While fashioned to have the appearance of possessing the legel
attributes of & parnership, the MLP and the PLPs lecked the essential ingredient of camying
on busingss in common with 2 view to profit. On the contrary, the sole purpose of the MLP
udﬂg?ﬂ;wnmmﬂtmlmﬁmmhyih:mhm.

In addition, in the 1959 taxation year, the appellant received an inducement payment i

respect of his acquisition of units in the MLP. The appellant incorrectly characterizes the

payment as & rebate and a capital receipt.
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On objection, the Minister concluded that his reassessment of the appellant's 1598 and
1990 taxation years had been foo generous as the MLP and PLPs had never been
partnerships and thus the appellant should bave been permitted no losses. In his
confirmation, the Mirister did not reduce the appellent’s losses but merely confirmed that

umlnﬁu,ifm.gdidnm-emmdmc logses reassessed.

If the transactions Werc genuine and the MLP and FLPs were in fact partnerships st law, the
Minister nevertheless correctly concluded that the appellant had failed to demonstrate the

Josses incurred, if any, exceeded amounts allowed by the reassessment or were reasonakle

i ir the circunRElAnces.

| m T C cheme

7. The Smdios incurred expenditures in the production of motion pictures. For a fee, the
Studios agreed to rent a portion of their production expenditures to Canadisn
promoters who marketed them in Capada as deductible expenses through tax shelters.

3. The promoters and the Studios purported to enter into a series of intricate, circular
wransactions (collectively refemred to as "tax lass creation scheme") designed 10 enable
the promolers and their clients to do indirectly what they could not do directly: to
deduct losses derived from a simple rental of expenditures. Some or all of the
iransactions comprising this tax loss creation scheme were sham ransactions,
incomplete, and/or legally ineffective. For example, by the time the production
services contracts were executed, the Studios had already incurred part or all of the
very expenditures and provided part or all of the very services that the PLPs

contracted o provide In some cases, the production services Were already entirely

garnp]t:ttli.

carry oul the tax Joss creation scheme, the promesers created the MLF, whose

4, To
se wes 1o acquire Class A units of the PLFs. The PLPs contracted to provide

purpe
production services respecting motion pictures.
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The Studios contracted with THC: to produce motion pictures. The THCs then

contracted with the FLPs to provide production services, The PLFs contracted back

with Lhe Studios and the Studios provided the services ai cost phus & mark-up.

']'._-.mll:m:m]mﬂnhnfrheﬂhqrndmmﬁd:mmudmﬁunmicﬁm
m:THCsfurnf:tﬁudltmtfﬂﬂ.lﬁnflmilmt The PLPs fixed that fec &t
BO.1% of cost without any negotiation, contrary to industry standards and witheut any

business rationale. The PLPs selected 80.1% in an attempt i avoid the matchable

gxpenditures rules in section 18.1 of the Aet while maximizing the losses created.

The PLPs therefore committed 0 providing production services to the THCs at
§0.1% of their cost while agreeing to pay the Studios that cost plus a mark-up o
provide those services. To overcome this guaranteed loss with the appearance of a
profit potential, the PLP production services conTacts included a Net Profit
Participation or NPF clause,

R While creating an appearance of a profit potential , the Net Profit Participations were

structared and intended to be, and were in fact, worthless. There was no prospect that

the PLPs would receive any amount from the Net Profit Participation must |ess

produce a profit. The Net Profit Participations were at best mere window-dressing.

The cli=nts of the Promoters, the Canadian resident Lnvestors, including the appellant,
gequired units in the MLF and the MLF allocated losses created in the PLF w the
Investors as detailed in Schedule A 1o this Reply.

finencing arrangements that were as
ped that no funds

10. The Irnvestoes scquired units m the MLP through
circular as the production services cOntracts and which guearant

beyond their actual cash were ever at risk.

The cash contributed by the Investors o acquire units of the MLPs was used 1o pay
the fees of the Promoters, the accommodating Studios, and other “accommodators,”

not to pay for production services provided to the THCs. The MLP and PLPs created
erics of circular daylight "leans”. In

11.

the appearance of working capital through a 5
fact, thvere was no working capital.
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12, The Promoters ensured that any supposed liabilites of the Investors beyond the cash
actually contributed was eliminated by inserting into the tax loss creation scheme
“gptions” in favour of the Studios. These "options™ were sham transactions designed
to .:.u:hr-idihs CRA a3 to the genuine naturs of the transactions. These “options™
were designed to limit the ameunt at risk of the Investars. The “options™ were not
apticnal. Rether, the partics treated the “options” &5 mandatory m crder @ fulfill the
real agreement of renting the Studio’s expenditures.

The units acquired by the Investors were not genuine partnership units, They were
known by the Studios, the promoters and the Investors to be worthless. The scheme
mdﬁjmdmmnﬁtnhmnmmwmwrhunimlm,lh:mmm
#ﬁmmwmgmw.mmmmmedMamﬁm
for renting their expenditures. The tax loss ereation scheme was not designed o
produce & profit in either the MLF or the PLPs.

13.

14, The transactions comprising the tax loss scheme were designed o create the

appeasance of 8 genuine parinership in pursiit of profit when the true relationship
was decidedly different. The true relationship of the parties was sumply the renting of

expenses, which does not give rise o a deductible tax loss.

As the sole intention and pm'pmtafthemsmbtrsnfﬂﬂm and the PLPs was to
create losses through an intmicate series of circular ransactions, and not (o ¢afTy on

15.

business in common with a view 1o profit, the MLP and PLPs were not partnerships

in law.
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