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REASONS FOR JUDGVENT
(Delivered Orally in Vancouver, B.C. on January 21, 2009)

THE REG STRAR The court will now render its
j udgnment in appeal nunber 2007-2665(1T) Between N el son
Devel opnent Conpany Ltd and Her Majesty the Queen; 2007-
2667(1 T) G between Gol den King Enterprises Limted and Her
Maj esty the Queen; and 2007-2669(1T)G between Jason Lo and Her
Maj esty the Queen. Counsel for the appellant, Craig Sturrock;
counsel for the respondent, Raj G ewal.

JUSTI CE: This is the oral judgnent of the
court in the cases called by the registrar. N elson Conpany
[imted and Jason Lo et al.

Jason Lo owned 100 percent of Gol den King
Enterprises Limted. Golden King owned 100 percent of N el sen
Devel opnent Conpany Limted, N elsen Operated PoCo | nn Best
Western in Port Coquitlam British Colunbia. N elsen had a
managenent agreenent with Muntain Tai |nvestnents Conpany
Limted to manage the PoCo Inn. Muntain Tai was owned by
Phoebe Lo, Jason Lo's w fe.

In 2003 taxation year, N elsen paid Muntain Tai

$275, 000 i n managenent fees to manage the PoCo I nn. CRA



di sal | oned $223, 330 of this fee as being unreasonable in the
ci rcunst ances sayi ng the nanagenent fee should not be any
greater than $51,671 for 2003.

For 2004 taxation year, Nielsen paid Muntain
Tai $300, 000 as nmanagenent fees to manage the PoCo Inn. CRA
di sal | oned $246, 749 of this as being unreasonable in the
ci rcunst ances, saying the managenent fees should be no greater
t han $53, 251 for 2004.

Reassessments were issued accordingly, and the
appel | ant appeal ed.

Jason Lo was involved in trying to broker the
sale of sone B.C. Fast Ferries to China. |In doing so, he
traveled to China five or six tinmes, but the deal ultimately
fell through sonetinme in 2003. Wthin China he took cash
advances from Gol den King, on a credit card of $20,503 plus
ot her cash advances. The $20,503 of cash advances was expensed
by Golden King. M. Lo says he used the noney to w ne and dine
people in China while he was trying to broker the sale of the
B.C. Fast Ferries. He could not produce any docunentation and
recei pts or particulars. CRA disallowed the $20,503 as an

expense to CGol den King and assessed the noney as a sharehol der



benefit to Jason Lo. At the time, Jason Lo was owed hundreds
of thousands of dollars in sharehol ders | oan by Gol den Ki ng.
Jason Lo says it was a legitimate business expense to earn
income, CRA says it was a sharehol ders benefit and reassessed
Jason Lo accordingly, and Jason Lo appeal ed.

There are other appeals on other simlar issues,
or collateral issues with Jason Lo, Golden King and Muntain
Tai. Al have been settled or adjourned pending the outcone of
t hese appeal s.

| ssues.

1. Are the managenent fees paid by N elsen to

Mount ai n Tai reasonabl e under section 67 of the I ncone Tax Act?

2. |Is the $20,503 cash advances to Jason Lo by
Gol den King a sharehol der benefit to Jason Lo, or a
rei mbur senent of busi ness expenses from Gol den Ki ng?

3. If the $20,503 is a sharehol der benefit to
Jason Lo, can it be treated as an adjustnent to Jason LoO's
out standi ng credit bal ance on the sharehol der account of Col den
Ki ng?

The position of the parties is evident fromthe



introduction of the facts on these two appeals. The two
appeal s proceeded on the basis of conmon evi dence.

Turning to the facts. In addition to the facts
referred to in the introduction |I just gave, the follow ng
facts were adduced to trial. There is sone conflict and sone
facts, but | will discuss this |ater.

First of all, dealing with the cash advances.
In addition the facts already nentioned, Jason Lo gave evidence
and he was firmthat:

a) the cash advances were spent for business
pur poses for Col den King, not personally; and

b) the cash advances were used to wi ne and di ne
prospective purchasers of the B.C. Fast Ferries in China.

He provided no supporting docunentation, only
the credit card advance docunents. He provided no particulars
as to who, what, when, where or how the wi ning and di ni ng took
pl ace, or the specific amobunts. He didn’t wite down what he
spent the noney on. Wen pressed by the court, there was no
further explanation was given. He explained that in China at
that time, credit cards were not used widely. It was a closed

society, so to speak, and everything in the society was cash



based. It was accepted by CRA that this brokerage deal was a
busi ness venture of CGolden King in China.

On the managenent fees, Jason Lo was operating
busi ness in Canada since the early 1980s. |In 1983, he
purchased a hotel in Golden B.C. He and Phoebe Lo, his wfe,
operated this hotel in every aspect. It was the first tine
they were in the hospitality business. Phoebe Lo was paid a
salary at the time. The hotel consisted of 42 roons, a
swi mm ng pool and sauna. There was no restaurant, no |ounge,
and it was sold in 1989.

In 1989, M. Lo purchased a Best Western
Nort hgate in Nanaino, B.C. He and Phoebe Lo managed the hotel,
with M. Lo doing nore and nore outside business interests,
including act as an agent for sone China beer in western Canada
from 1980 to 1992; acting as a broker for fishmeal fromPeru to
China from 1989 to 1993.

He was involved in the hotel business, but his
i nvol venent was declining on the day-to-day operations. This
particul ar hotel operation had 76 roons with neeting roons, a
100- seat pub, a 75-seat restaurant which was eventually | eased

out but then taken back by the Lo's, and it was sold in 1996.



In 1995 he purchased the Exhibition Park Best
Western. It had 61 roons, no restaurant, no |ounge, and the
managenent was done by Phoebe Lo. And this was sold in 2000.

In 1996, Ni el sen purchased the PoCo Best
Western. It contained 51 roons, had a sauna and whirl pool .
They had | eased out the restaurant. |t was expanded in 1998 to
doubl e the size, plus at the time they added two neeting roons,
a | ounge, an exercise room and expanded the front desk area.
So that at the tinme in 2003-2004 it had 99 roons, 5 neeting
roons with a maxi num of 350 people. Restaurant was | eased out.
They had the | ounge, a spa area, an exercise room and it was
managed by Phoebe Lo through Muntain Tai.

In terns of enployees, at the tinme at the PoCo
I nn, you had the nmanagenent of Phoebe Lo through Muntain Tai,
you had Leonard Bergqui st who was the general nmanager, you had
a | ounge supervisor, a housekeepi ng supervi sor who was the
brother of Ms. Lo. There was no front desk manager at the
time if | recall. There was a night auditor and there was
approximately a total of 30 people in total.

In ternms of who did what, or what was anyone's

specific duties as between Phoebe Lo and the Ceneral Manager,



there is a divergence of the facts to sone extent in common
facts in other points.

Wien | refer to the general manager's evidence,
he basically said the follow ng: Phoebe Lo did the purchasing,
she made the accounting decisions, she did the cheque signing.

Sonme ot her people m ght have witten the cheques but she
signed the cheques. She nmade all decisions with respect to
charitabl e donations, including contributions and who attended
charitable functions. She decided all the roomrates, rack
corporate, discounts, whatever the case nay be for special
teans. She decided all the equi pnent rates, whether it was for
sound systens or whatever the case may be. Al the equipnent,
she deci ded those rates. She decided the rates for the food
and beverage. She made decisions with respect to what
furniture was to be purchased, when, where and how, including
all carpet. She made all decisions with respect to interior
decorating. She made all decisions with respect to marketing
and marketing attendances and who was going to go and when.
She made all advertising decisions, she nonitored all the
costs, she and the general manager did the hiring and firing

together. She did the budgeting apparently with Jason. She



confirmed the rates for the hotel as well as the occupancy on
the daily basis. M. Bergqui st oversaw the operation of the

| ounge. She was responsible for room mai nt enance and
housekeeping in conjunction with her brother. She | ooked after
all the noney in and all the noney out. She |ooked after the
interior design for the hotel. He nade sone decisions based
upon previous decisions that were made and how he knew Phoebe
Lo woul d want the hotel run. And he was the first responder on
an energency basis.

Now, this general manager had plenty of
experience in hotel managenent, being in the business for about
40 years. The general nmanager was of the view that he and
Phoebe Lo co-nmanaged the hotel. | think that was a charitable
description. He was in a subordinate role, a facilitator for
Phoebe Lo, who made all the decisions on a day-to-day basis for
t he operation of the hotel. In other words, he carried out the
directions of Phoebe Lo. He took the lead in the | ounge area,
because he had experience in that area. He was the public face
to sonme extent when Phoebe Lo would send himout to conmunity
events, and he backst opped Phoebe Lo when she was not on site.

In terns of decision making according to the general manager,



it was 80-20. 80 percent nmade by Phoebe, 20 percent nade by
him In terns of responsibility it was 80 percent

responsi bility of Phoebe, and 20 percent his responsibility and
both were basically avail able 24/7.

Phoebe Lo's evidence was nuch the same as the
general manager. She said she had full responsibility for al
budgeting, marketing, hiring, firing, setting up systens for
everyone to follow, giving directions with respect to conputer
retention or devel oped the conputer system Establishing al
rates and discounts if any. Charitable donations,
responsi bility for charitable events, advertising, budgeting
wi th her husband, repairs and renovations, report to Jason Lo,
sendi ng the general manager to functions, direction give to
general manager, |ooking after the noney in, |ooking after the
noney out, cheque signing, purchasing, housekeeping. She
didn’t do the accounting. She was on the site from8 AM to 4
P.M Mnday to Friday plus weekends when required. Her effort
basically nmeant that they did not need an assi stant manager, a
marketing director, a controller or an interior designer.

The general manager went to the bank, as did

she. The general manager woul d get quotes and she told himto



get quotes. He would confirmthe night audit, he would check
the inventory. He played golf when she told himto play golf,
he did volunteer work when she told himto do vol unteer work.
He was available for emergency calls. They both did the hiring
and firing and they both took sone responsibility for accounts
recei vable. She said, "I give the general manager direction
and we work together typically on a day-to-day basis."

Patricia Manchester, had a tel ephone
conversation with the general manager early in the audit phase
and she took notes of her conversation, Exhibit R-1 tab 12, My
6, 2006, at 3 P.M This conversation is in contrast to the
general manager's evidence and Ms. Lo, as to who did what. The
general manager and Ms. Lo said Jason Lo had little to do if

anything with the managenent of the hotel. He might drop in,

in the evening. It was all left up to Ms. Lo. But on the
tel ephone call, the general nanager appears to answer
ot herw se

In this tel ephone call, according to Ms.

Manchester, the front desk was Jason Lo's responsibility. The
sal es and marketing groups were Jason's responsibility and the

general manager. The discipline was the general nanager's



responsibility. The scheduling for the front desk was Jason's.
The | ounge was the supervisor's responsibility, the
housekeepi ng was Ms. Lo's brothers responsibility, the budget
was done by Jason Lo, the energencies were handl ed by the
general manager and maybe Ms. Lo, and the housekeepi ng was done
by Ms. Lo and her brother.

Now, sone of those things are consistent with
what Ms. Lo had said in her evidence and what the general
manager said in his evidence and sonme of them are inconsistent.

In particular the front desk and Jason Lo, sales and marketing
groups and Jason Lo, scheduling for the front desk and Jason
Lo, and the budget, to sone extent, to Jason Lo.

The general nmanager had apparently told M.
Manchester that he was the nunber two guy in managenent behind
Jason. If Jason was not in then the general manager is in
charge on his owmn. He jointly runs the hotel with Jason.

Separate and apart fromthese facts as to who
did the managenment and what were their respective
responsibilities, the operation was very successful financially
with a significant operating profits, and | refer to Exhibit A-

3. The operating profit, as a percentage of the gross for 1996



was 47.5 percent; 1997, 38.8 percent; 1998, 34.5 percent; 1999,
35.9 percent; 2000, 34 percent; 2001, 43 percent; 2002, 40
percent; 2003, 39 percent; 2004, 42.9 percent; 2005, 44
percent; 2006, 46.5 percent; 2007, 44 percent. Very inpressive
figures on any day of the week.

There was a managenent services contract in
exi stence since February 11" 1992, between N el sen and Munt ai n
Tai. This contract gave extensive, and broad managenent
responsibility to Mountain Tai, which could have evolved to the
greater responsibility or | esser responsibilities dependant
upon the presence or absence of Jason Lo. And | specifically
refer to Exhibit A-1, tab 17, clauses 2.01 and 2.02, which were
very general, and which basically would all ow the managenent
conpany to assunme whatever |evel of responsibility was
necessary dependent upon the absence of Jason Lo. And as it
turns out, the nore Jason Lo was absent from the hotel
operation, the nore responsibility rested with Muntain Tai, as
the facts have shown.

Annual managenent fees, according to Jason Lo
and Phoebe Lo, were decided by themtogether annually. There

appears to be negotiations that go on between them Phoebe Lo



tells Jason Lo what she thinks in ternms of the gross and the
net, that is whether she made a contribution to it, the
awar eness of the market price of other hotels, and she gave
evidence with respect to what the market nmanagenent was wth
respect to the Holiday Inn, one place that they had | ooked to
pur chase.

Her personal attendance on site, if there is any
i ncrease or decrease in profit, any special effort that she had
made, such as renovations or pricing and getting work done.
The decision as to nanagenent fee was by Jason Lo, and it was
communi cated to M. Fell. The income tax inplications, as per
M. Fell, and as per Jason Lo, and as per Phoebe Lo, were never
di scussed. M. Fell would sinply take the figure give to him
by Jason Lo and plugged it in to the tax equation for each
entity, N elsen and Mountain Tai. This is how the managenent
fees were arrived at. Reference to a 10 percent guideline of
the gross was a reference only. |In years when Phoebe Lo was
not putting in as nuch effort the fees were lower; i.e. in 2000
when she gave birth to her child.

There was not hing done by the accountant to

figure out the market rate for managenent fees other than what



was given to himby Jason Lo and the suggested 10 percent
gui del i ne.

Now t hose are the facts. | may have left out
sonme facts here and there, but that is, | believe, a
conpr ehensi ve sunmmary.

Turning to the analysis. First of all, to the
cash advances.

This is in relation to Jason Lo personally in
the allegation that the cash advances were sharehol ders
benefits. 1In the pleadings the respondent assuned as a fact
$20, 503 of unvouched cash advances. The burden is upon the
appel l ant to establish the bal ance of probabilities that the
cash advances were for business purposes and not for personal
expenses. On all of the evidence before nme in this issue, |
cannot conclude that the appellant has nmet this burden. A
sinple bald statenent that they were business expenses for
wi ning and dining potential custoners, end of story, wthout
any expl anation as to who, when, where, how, or the
ci rcunst ances or quantum of expenditures were incurred, and no
docunent ati on what soever, no receipts or anything, not even a

personal note fromthe person that spent the noney, is sinply



not enough in this case to discharge the burden of the
appel l ant that the cash advances were not personal expenses.
Now t he i ssue then becones whether or not the
cash advances can be said to be a repaynent of the sharehol ders
| oan of Jason Lo by Golden King. | do not think that is the
case in the facts of this particular case. The itens
t hensel ves were expensed in the books of Golden King along with
other itenms. There was no effort to change the book entry, and
there was no evidence of intent by Golden King to repay the
shar ehol der | oan nor was there any evidence of intent by Jason
Lo to have received the paynent of his sharehol der loan to the
extent of $20, 503.
Therefore, the appeal in the issue of Jason Lo,
is dismssed. However, the court will grant the consent
j udgnment as per the agreenent of the parties in the Agreed
St at ement of |ssues of January 16" 2009.
Turning to the issues of the managenent fees.
In the pleadings the respondent assunes as reply in paragraph
8(p):
"8(p) The duties and responsibilities perforned by

Phoebe Lo were simlar to those perforned by the



general manager.

"8(q) Phoebe Lo was not responsible for managenent
servi ces such as budgeting, accounting, financial
services or overall managenent of the appellant's
operations.”

8(r) The amounts of the fees paid to Muntain Tai
was based in the appellant's taxable incone.

8(s), ampunts paid to Mountain Tai for managenent
fees, $51,673 in 2003, and $53,251 in 2004 are
unreasonabl e in the circunstances."

The issue here is were the managenent fees
reasonabl e under section 67 of the Incone Tax Act. |In |ooking
at what is reasonable, | |look to the test as provided i n GABCO
v. the Mnister of National Revenue, [68 DIC 5210] at page 7,
the | ast paragraph which reads as foll ows.

"It is not a question of the Mnister or his court,
substituting its judgnent for what is a reasonabl e
anount to pay, but rather a case of the Mnister or
the court comng to the conclusion that no
reasonabl e busi ness nman woul d have contracted to pay

such an anmount having only the business



consi deration of the appellant in mnd."
Al so, in Mohammad v. MNR [97 DIC 5503], the
Federal Court of Appeal said at paragraph 28, in part as
fol |l ows:
"When eval uating the reasonabl eness of an expense,
one is measuring its reasonableness in ternms of its
magni tude or quantum Al though such a determ nation
nmy involve an el enment of subjective appreciation on
the part of the trier of fact, there should al ways
be a search for an objective conponent."”
When dealing with interest expenses, the task
can be objectified readily. Here |I have searched for an
obj ective conponent in neasuring the reasonabl eness of these
managenent fees. | found little of objective conmponent in the
evi dence before ne. Having said that, | believe the follow ng
factors aught to be considered in trying to neasure the
reasonabl eness of these fees.
1. The nature of the nmanagenent services. Are
t hey total managenent services or are they only partial
managenent services? Do they sinply run a roomrental in the

facility use aspect or does the nmanagenent provide a nmanagenent



service to include budgeting, planning, marketing, physical
i nprovenent of the plant, business devel opnent, cost cutting
and all aspects of the hands on operati on.

2. Managenent on site. |s managenent on site
a true manager or are they nmanagers froma afar, |ike that
descri bed by the general nanager when he described the Delta
group operation in his Qtawa experience.

3. How are the hotel operations, in
conparative ternms, to simlar hotel operations in simlar
markets in terns of efficiency of operations. You focus here
on the efficiency of the operations.

4. \What about the effort put in and nmanagenent
services conpany in terns of responsibility such as
budgeti ng, renovations, inprovenent, planning and executi on,
nmoney in, noney out, responsible for all the staff as opposed
to sinmply |looking after the roomrental? O |ook at the tasks
undertaken or | ook at the jobs which are done and carried out
by the managenent services team

5. Profitability. The quantum of the profit is
a reflection of the managenent service has been perforned, and

how wel | they perform



6. The presence or absence of a managenent
services contract.

Now t here m ght very well be other factors to be
consi dered, but those are the ones which cone to mind in this
particul ar case. | know people were submtting and pushing the
use of a specific percentage, but | don't really find any
specific basis for using that in this particular case, other
than the bid that was put in, or the quote that was given, and
l"d put little if any weight on that particular quote, and I
wi |l explain why.

There was anot her factor, and that is any
speci al expertise, training or experience that the managenent
services conpany mght bring to the table.

The M nister of National Revenue has said that
t he managenent fees were unreasonable in excess of X dollars,
and | gave those figures earlier. The appellant says the
managenent fees were reasonable. Neither has provided the
court with any evidence as to what simlar hotels and sim /| ar
mar ket s m ght charge as managenent fees. Al | have is the
evi dence of Phoebe Lo, as to the information that she received

or obtai ned when they were | ooking at purchasing a Holiday Inn.



An offer presented to Nielsen by Bartek hospitality is to be
given no weight, as it wasn’t substantiate the ternms of how it
canme about, what services would be provided, the basis for the
fees or really any background information for the anmount
present ed.

The court is not in the position and really
cannot substitute its own opinion as to what is an appropriate
managenent fee in the circunstances w thout appropriate
evidence in this regard. | do not have that appropriate
evidence. Al | can do is determ ne on the evidence before ne,
as to whether or not the anmount is reasonable under section 67
in the Income Tax Act, as per the GABCO case.

| accept the evidence of Phoebe Lo and the
general manager as to the duties and responsibilities of Phoebe
Lo, that is Mountain Tai, at the PoCo Inn. | amnot rejecting
t he evidence of Patty Manchester. She gave her evidence in a
concise, forthright, and direct manner. She was well versed
and prepared and well docunented. She nade a determ nation
based on the information she was given and she really couldn't
do anything el se because of the |ack of access she had to the

key people who nade the decisions on the managenent fees. She



was told to talk to M. Fell, the accountant, who had not hi ng
to do with deciding the anount of the managenment fees. He only
took the figure when it was given to him And she al so tal ked
to the general manager who wasn't involved in the decision
making either. He was, | believe, concerned in his
conversations with her, of his own personal liability as is
shown in Exhibit R 1, tab 7, which was correspondence fromthe
general manager to Ms. Manchester on May 17'", 2006, where he
was witing to explain how significant he was in the operation
of the PoCo Inn, had the appearance to rationalize why the PoCo
I nn gave himthe accommodati ons that he was being taxed on as
an enpl oyee benefit.

Ms. Manchester was not given access to Jason Lo.

He was very secretive. Nor did she get to talk to Phoebe Lo,

she wasn’t allowed. They were the key personnel in this whole
issue. M. Manchester couldn’t conme to any other concl usion
given the information she was given or for that matter that the
i nformati on she was not given.

As | said, | accept the evidence of Phoebe Lo
and the general manager. | found Phoebe Lo to be a nost

i npressive witness. She was well inforned, obviously very



famliar with the hotel operations. She was direct, forthright
and frank. She was firm about her job, she knew her facts, she
knew her job. She was in control, and denonstrated it on the
wi t ness stand.

Here is what the evidence discloses. Jason Lo
owns the PoCo hotel through Nielsen. He is involved in other
busi ness matters and relies upon his wife to run the operation.

She has years of experience in operating simlar ventures.
She calls all the shots of the hotel and nore, and | could go
back to ny original comments with respect to the factors to be
considered in the evidence. That is, she was responsible for
t he purchasi ng, accounting decisions, cheque signing,
charitabl e decisions, contribution and who attended, room
rates, discounts, equipnent rates, food and beverage rates,
furniture and carpet renovations, marking attendances,
advertising decisions, nonitoring costs, hiring and firing in
conjunction wth general manager, budgeting in conjunction with
Jason, confirm ng rates and occupancy — overseeing the |ounge
was done by the general nanager — room nai ntenance,
housekeepi ng, noney in, noney out, hotel interior design.

Basically all those decisions was her responsibility and nore.



Not only does she do these things, she al so
| ooks out for new business opportunities. She gets Jason Lo to
agree with her budgets and the busi ness adjustnent plans that
she presents and then executes accordingly. She sees what
renovations are required, she costs themout, she gets
approval , she goes ahead, she executes all these inprovenents.
She acts like a true owner on site.

She recogni zes what she is not good at. She has
sonebody el se do the accounting, she has soneone el se run the
| ounge, she has soneone el se carry out the public relations and
the public eye. As to the conflict between what the general
manager testified to in Phoebe Lo as to her responsibilities
and who managed the hotel, and the information the general
manager gave Ms. Manchester in May of 2006, | can only conclude
that the general nmanager was attenpting to overstate his role
in the hotel operation, to protect hinself in the assessnent
agai nst hinself as to the reason he was given the
acconmodations at the hotel and his desire at the tine to
protect his enployers.

| accept the evidence of Phoebe Lo. It was



conpel ling and accurate, to the point, unwavering. And it was
just as if she was telling nme what she does everyday. She
appears to be a strong, independent person who knows her

busi ness and knows how to run a hotel operation.

Jason Lo is nost fortunate to have her to
operate his hotel, because you just cannot get a person who has
t he obvi ous devotion and passion that she brings to the job
from somewhere el se.

What we have here is we have a reasonabl e
busi nessman before us, Jason Lo. He is secretive, but he is
obvi ously successful and strives to achieve success to inprove
his econom c position. Al though I may feel the managenent
fees are a |lot of noney to operate a hotel, Phoebe Lo is not
your ordinary hotel manager. She is truly exceptional, and
made noney, and a |lot of noney in ny mnd, for N elsen in how
she operated the hotel. She conducted her own negotiations and
made a deal annually with Jason Lo as to the managenent fee,
based to a large extent on the factors that | have nenti oned.

I n these circunstances:

1. Considering the nature of the nmanagenent fee

services provided. The services provided here were conpl ete,



in a full package: Everything from seeking out new busi ness,
to planning to acquire new business, to budgeting, to |ooking
after the physical plant and renovations, design interior,
staffing costs, watching, marketing, everything except the
accounting and having the public presence; a very broad range
of services that you sinply wouldn’t get from a professional
managenent servi ces conpany such as the one described by the
general manager in the Delta operations in OQtawa.

2. Managenent on site. She was on site from
Monday to Friday, 8 to 4, and was avail abl e on weekends, and
was present and obviously a key person at all tines.

3. The efficiency of the operation. Al you
woul d have to do is |look at the operating profit percentage.

It was very high. This very high percentage can only conme from
a very efficiently run operation. Sonmeone who is truly hands
on.

4. The effort of managenent. The high degree
of effort by Phoebe Lo is nmuch higher that | think you would
get in a standard nmanagenent conpany. As | said, she treated
her job as if she was an owner, and she acted as if she was an

owner .



5. Profitability. This operation was very
profitable. The quantum of profit is really a reflection of
how an operation is run. 1In order to nake a profit two things
are inportant: your gross, and your expenses. Your operating
profit here was still very good even in difficult years, and
this is a reflection of how managenent nanaged the operati on,

in particular the expenses.

Goi ng back to the effort of managenent, | m ght
add that Phoebe Lo's efforts are exceptional. She really was
doing the job of three or four individuals. | had naned the

types of jobs she was doing: the controller's job, the
assi stant manager's job, and a variety of other positions,
interior designer. Also her efforts were saving Nielsen
consi derabl e nonies. For exanple, for painting she had
obt ai ned a quote for $100,000. Rather than accept this quote
and have soneone cone in and do the job, she ratcheted down the
operation and had the job done internally for basically one
third of the cost, saving 67,000, which went right into
Ni el sen's bottom I i ne.

6. There was a nmanagenent services contract

from 1992, which was extrenely broad and was broad enough and



fl exi ble enough to allow the responsibilities of the managenent
services contract to contract or expand, dependi ng upon the
presence or absence of Jason Lo on site.

Al so, the seventh factor was the experience and
the special qualifications of the managenent conpany. Here you
had Phoebe Lo who had been in three other hotel operations, and
obviously had a wealth of experience to bring to the table.

On all of the evidence presented, | amsatisfied
that the appellant has net the burden that the nmanagenent fees
wer e reasonabl e under section 67, and that these fees are fees
that a reasonabl e busi nessman woul d have contracted to pay
havi ng only the business consideration of the appellant in
m nd.

The appeal is therefore allowed in this
particular matter.

Wth respect to costs, since both parties were
successful in part, there will be no order as to costs.

Do the parties have any questions?

MR, GREWAL: No, Your Honour.

MR, STURROCK: No, Justi ce.

JUSTI CE: No questions? Thank you, gentlenen



for a well-pleaded case. | ask for the court to be adjourned.

( PROCEEDI NGS CONCLUDED AT 2:21 P.M)

| HEREBY CERTI FY THAT THE FOREGO NG i s a
true and accurate transcript of the
proceedi ngs herein to the best of ny
skill and ability.

C. Beaton COURT REPORTER



