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V.A. Miller J. 
 

[1] In assessing John Chew’s liability for the period October 1, 2009 to December 
31, 2009, the Minister of National Revenue (the “Minister”) denied that John Chew 

was eligible for input tax credits (“ITCs”) in the amount of $8,074.22 on the basis 
that he had claimed the ITCs beyond the statutory four year time limit allowed by 

paragraph 225(4)(b) of the Excise Tax Act (“ETA”). 
 

[2] The question in this appeal is: when does a change of use from personal to 
commercial occur for purposes of claiming an ITC. 
 

[3] The Appellant was represented by T. Charlotte Hoggard, accountant and 
certified forensic investigator. She also testified on behalf of the Appellant. 

 
[4] The facts in this appeal are generally agreed by the parties who submitted a 

Partial Agreed Statement of Facts (“PASF”). A summary of those facts are: 
 

(a)  John Chew was a registrant under the ETA since January 1, 1991 and he was 
required to file his goods and services tax (“GST”) returns on a quarterly basis.  

 
(b) Mr. Chew’s fiscal year end for GST purposes was December 31. 
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(c) On June 30, 2004, Mr. Chew purchased two one-quarter interests in a strata lot 

located at Poet’s Cove Resort, 9801 Spalding Road, South Pender Island, 
British Columbia (the “Unit”).  

 
(d) The purchase price of his interest in the Unit was $149,800 plus GST of 

$10,486. 
 

(e) When he purchased the Unit, Mr. Chew did not claim ITCs in respect of the 
GST he paid on the Unit because his use of it was primarily personal. 

 
(f) No later than January 1, 2005, Mr. Chew put the Unit into a rental pool 

managed by a property manager to supply short term taxable rentals of the 
Unit. 

 
(g) Also contained in the PASF was a schedule which showed that during the 

second quarter of 2005, the Unit was used on 19 days and on 17 of these days, 

it was used for short-term rentals. During the balance of 2005 and in 2006, 
2007 and 2008, the Unit was used predominantly for short-term rentals. 

 
[5] Mr. Chew owned or controlled a group of companies known as The Chew 

Companies. In December 2009, John Heraghty, Vice President-Finance for The 
Chew Companies, received a package of materials concerning GST from the 

property managers for the Unit. He realized that there had been a change in use of the 
Unit from personal to commercial and he prepared the GST return for Mr. Chew for 

the quarter from October 1, 2009 to December 31, 2009 (the “Period”). The return 
was filed with the Canada Revenue Agency (“CRA”) on January 30, 2010 and in it 

Mr. Chew claimed an ITC in the amount of $10,486 in respect of the Unit. 
 
[6] In the assessment issued for the Period, the Minister of National Revenue (the 

“Minister”) allowed an ITC of only $1,258.32. Mr. Chew objected to the assessment 
and the Minister reassessed the Period to allow an additional ITC of $1,153.46 for a 

total ITC of $2,411.78. 
 

[7] The Minister disallowed an ITC of $8,074.22 on the basis that it was claimed 
beyond the 4 year limit allowed by paragraph 225(4)(b) of the ETA. It was the 

Minister’s position that there had been a change in use of the Unit in the second 
quarter of 2005 when its use was primarily commercial in nature and Mr. Chew was 

entitled to claim an ITC for the Unit as of April 1, 2005. The Minister calculated the 
use of the Unit in 2005 as follows: 
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Details on commercial usage of the Strata Unity in 2005 

 
Reporting period A B C D 

 Total days used 
 

 
B + C 

Days used by the 
Appellant 

Days used in 
short-term 

rentals 

% of use in 
commercial 

activities 
D/A 

31-03-2005 10 7 3         30% 

30-06-2005 19 2 17 89% 
30-09-2005 42 7 35 83% 
31-12-2005 22 5 17 77% 

2005 year 93 21 72 77% 

 
 

[8] The Minister made the following assumptions of fact in determining Mr. 
Chew’s liability: 

 
(a) Mr. Chew was a GST registrant, having an effective GST registration date of 

January 1, 1991; 
 
(b) He was required to file his GST returns on a quarterly basis; 

 
(c) At all material times, Mr. Chew filed GST returns on a quarterly basis; 

 
(d) With the exception of the Period at issue, Mr. Chew filed nil returns for the reporting 

periods in 2005, 2006, 2007, 2008 and 2009, reporting no GST collectible and 

claiming no ITCs; 
 

(e) Mr. Chew’s fiscal year end for GST purposes was December 31st of each year; 
 

(f) Mr. Chew purchased the Strata Unit on June 30, 2004; 

 
(g) The purchase price for Mr. Chew’s interest in the Strata Unit was $149,800.00, plus 

Goods and Services Tax (“GST”) of $10,486.00; 
 

(h) The Strata Unit was a vacation property of Mr. Chew; 

 
(i) Mr. Chew put his Strata Unit into a rental pool managed by a property manager, so 

as to supply short-term, taxable rentals using the Strata Unit; 
 

(j) Mr. Chew received quarterly statements of revenue and retail activities from the 

property manager; 
 

Original Purchase of Strata Unit 



 

 

Page: 4 

 
(k) In 2004, Mr. Chew’s use of the Strata Unit was primarily personal in nature; 

 
(l) Mr. Chew was not entitled to claim an ITC with respect to the purchase of the Strata 

Unit in 2004; 
 

First Significant Change of Use of Strata Unit 

 
(m) In the second calendar quarter of 2005, Mr. Chew’s personal use of the Strata Unit 

fell below 50%, as set out in the attached Schedule “B” (First Significant Change in 
Use”); 

 

(n) As of the second quarter of 2005, Mr. Chew’s use of the Strata Unit became 
primarily commercial in nature; 

 
(o) As of April 1, 2005, Mr. Chew was entitled to claim an ITC with respect to the  

commercial use of the Strata Unit; 

 
(p) Mr. Chew did not claim an ITC in respect the First Significant Change in Use of the 

Strata Unit in any reporting periods before July 1, 2009; 
 

Second Significant Change in Use 

 
(q) In 2005, the Strata Unit’s commercial usage was 77%, as set out in Schedule “B”; 

 
(r) During the first calendar quarter of 2006, the Strata Unit’s commercial usage 

increased from 77% to 100% (“Second Significant Change in Use”) as set out in 

Schedule “C”; 
 

(s) For the reporting period ending March 31, 2006, Mr. Chew was entitled to claim 
and ITC in respect of his Strata Unit to the extent of the change of use of 23% in 
relation to the Strata Unit’s basic tax content; 

 
(t) The Strata Unit’s basic tax content was no more than $10,486.00; 

 
(u) An ITC of $2,411.78 was available to be claimed by Mr. Chew up to the reporting 

period from January 1, 2010 to March 31, 2010; 

 
(v) The Strata Unit’s percentage of commercial use for the calendar years of 2006, 2007 

and 2008 was 95%, 93% and 93% respectively, as set out in Schedule “C”; and 
 

(w) Other than the 23% change in commercial usages during the first calendar quarter of 

2006, the changes in commercial usage of the Strata Unit in the 2006, 2007 and 
2008 calendar years were less than 10%. 
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[9] It was the Appellant’s position that the change of use should have been 
determined on a fiscal year basis. Ms. Hoggard, agent for the Appellant, relied on 

subsections 141.01(5), 208(2) and paragraph 225(4)(b) of the ETA. Those provisions 
of the ETA read as follows: 

 
141.01(5) 

 (5) Subject to section 141.02, the methods used by a person in a fiscal year 
to determine 

 (a) the extent to which properties or services are acquired, imported or 
brought into a participating province by the person for the purpose of making 

taxable supplies for consideration or for other purposes, and 

 (b) the extent to which the consumption or use of properties or services is 

for the purpose of making taxable supplies for consideration or for other purposes, 

shall be fair and reasonable and shall be used consistently by the person 

throughout the year 

 

… 
 
 

 
208(2) 

 (2) For the purposes of this Part, where an individual who is a registrant 

last acquired real property for use as capital property of the individual and 

 (a) primarily for the personal use and enjoyment of the individual or a 

related individual, or 

 (b) not for use in commercial activities of the individual, 

and the individual begins, at a particular time, to use the property as capital 

property in commercial activities of the individual and not primarily for the 
personal use and enjoyment of the individual or a related individual, the individual 
is deemed 

 (c) to have received, at the particular time, a supply by way of sale of the 
property; and 

 (d) except where the supply is an exempt supply, to have paid, at the 
particular time, tax in respect of the supply equal to the basic tax content of the 

property at the particular time. 
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… 

 
225(4)(b) 

 
(4) An input tax credit of a person for a particular reporting period of the 

person shall not be claimed by the person unless it is claimed in a return under this 

Division filed by the person on or before the day that is 
 

(b) where the person is not a specified person during the particular reporting 
period, the day on or before which the return under this Division is required to be 
filed for the last reporting period of the person that ends within four years after the 

end of the particular reporting period; 

 

[10] It was the Appellant’s position that to find the extent of use, subsection 
141.01(5) refers to “fiscal year” and that a method should be used consistently 

“throughout the year”. She then quoted subsection 208(2) of the ETA and stated that 
the particular time the Unit was determined to have changed from primarily personal 

use to 88% commercial use was December 31, 2005. This was the date when a 
complete analysis of the year’s usage could be made. Therefore, this was the date it 
was determined there was a change of use. The ITC for the Unit was claimed in the 

reporting period October 1-December 31, 2009 which is within four years of the 
reporting period when the change of use was determined. 

 
Analysis 

 
[11] It is my view that subsection 141.01(5) does not aid the Appellant in 

determining when the change of use occurred with the Unit. Rather subsection 
141.01(5) allows a taxpayer to adopt a general allocation method to determine the 

amount of ITCs that can be claimed when that taxpayer has both taxable and exempt 
supplies: CIBC World Markets Inc. v. R., 2011 FCA 270. The method used for 

determining the percentage of commercial activities must be fair and reasonable and 
be used consistently by the taxpayer throughout the year. 
 

[12] In this appeal, the Minister calculated that the Unit was used 89% for 
commercial activities in the second quarter of 2005 and that the overall commercial 

usage for the Unit in 2005 was 77%. The agent for the Appellant calculated that the 
Unit was used 88% for commercial activities in 2005. 

 
[13] In the circumstances of this appeal, the Minister’s allocation method to 

determine commercial versus personal usage is more beneficial to the Appellant and 
it is accepted. 
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[14] A determination of whether and when a change of use has occurred is a 

question of fact: Roos v. Canada, [1993] TCJ No. 867. According to subsection 
208(2) of the ETA, a change in use occurs “at a particular time” and not over a period 

of time. In this appeal the particular time when the first change of use occurred was 
the second quarter of 2005. At this time, Mr. Chew’s usage of the Unit changed from 

personal to predominantly commercial. His entitlement to an ITC arose at the same 
time that the change of use occurred: See paragraphs 208(2)(c) and (d) of the ETA. 

As a result, he was entitled to claim an ITC as of April 1, 2005. 
 

[15] According to paragraph 225(4)(b) of the ETA, ITCs must be claimed by a 
registrant in a return filed by the registrant on or before the due date of the return for 

the last reporting period that ends within four years after the end of the reporting 
period in which the ITC could have first been claimed. Mr. Chew filed his GST 

returns on a quarterly basis. Therefore he was required to claim an ITC with respect 
to the first significant change in use of the Unit before July 1, 2009. This he failed to 
do. 

 
[16] The appeal is dismissed. 

 

   Signed at Ottawa, Canada, this 3
rd

 day of April 2013. 

 

“V.A. Miller” 

V.A. Miller J. 
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