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JUDGMENT

The appeal from the reassessments made under the Income Tax Act for the
2005, 2006 and 2007 taxation years is dismissed, with costs, in accordance with
the attached reasons for judgment.

Signed at Ottawa, Ontario, this 12th day of June 2018.

“Patrick Boyle”
Boyle J.
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[1] The only issue in this case is to determine the fair market value of collectible
wines donated to charities for their charity auctions in 2005 and 2006. The parties
disagree on the appropriate valuation methodology and, for that reason, on the fair
market values.

[2] The Court has less than complete, perfect evidence with which to do that in
this case, even though it is clear that other possibly better or more complete
evidence would have been available.

Relevant Facts and Evidence

[3] The taxpayer is a resident of Ontario who donated 21 bottles of wine, made
up of 19 different labels and vintages, to two Ottawa charities, the Ottawa Food
Bank and the Ottawa Chamber Music Society.

[4] The charities’ appraisal of the donated bottles’ fair market value was
$23,600. The Canada Revenue Agency (“CRA”) reassessed this taxpayer using a
value of $4,700, being approximately 20% of the amounts receipted by the
charities on the basis that the sales prices at the auctions reflected about 20% of the
receipted amounts. None of the wines are available at the Liquor Control Board of
Ontario (“LCBO”).
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[5] The parties entered a partial agreed statement of facts (copy attached) into
evidence and each party called an appraisal expert. The hearing lasted four days.

[6] The taxpayer’s expert was a qualified appraiser of personal property whose
specialty is wine. She is also an accredited sommelier. The Respondent’s expert
was a qualified appraiser of personal property who specializes in fine art. Both
experts were qualified to provide their opinions to the Court." Both experts were
able to locate comparables of their choice involving the identical label and vintage
of all but one of the 21 bottles in issue. With the exception of that bottle, which
was the same for both experts, there was no need under either party’s appraisal
methodology to involve any specific wine knowledge. | will return to that bottle
briefly below.

[7] The taxpayer’s position in this Court is that the fair market value of a bottle
of wine in Ontario is the amount that would have been charged for each bottle had
it been ordered through LCBO’s Private Ordering program. The Appellant’s expert
maintained that is a retail price and the price which an Ontario resident would have
to pay if they purchased the wine in Ontario. These wines are not otherwise
generally available to be purchased in Ontario.

[8] The LCBO’s Private Ordering pricing methodology begins with the cost to
buy the particular wine ordered by the LCBO in the global wine market,
presumably whether directly from the vineyard or from a reseller. To that are
added markups, levies, taxes, tariffs, duties, freight transportation costs, etc.

[9] The taxpayer’s expert, Sandi Bailey, was unable to locate data on the
comparable sales prices of these same wines, or comparable wines, for 2005 and
2006. That data was either not known to her or not available to her. This expert’s
only valuation amount proffered or opined on to the Court was as of 2016, the year
in which her report was prepared. The only 2016 data she relied on was list prices
from an online wine source website whose sellers are wine sellers around the
world.? These were list, retail or asking prices, and she did not provide any

! In one of her reports, Sandi Bailey challenged in rather strong terms whether Kathryn Minard was even competent
or qualified to value wine. She went so far as to opine that Ms. Minard breached the applicable rules of their
accrediting body. These remarks were not only intemperate, unnecessary and uncalled for — after reading and
listening to Ms. Bailey’s explanations for such an attack, I could readily conclude they were entirely unfounded and
without any merit. It appeared to be little more than the folly of the novice up against the experienced.

% The Appellant’s expert did not apply this or any similar valuation methodology to the one bottle where she found
the particular label and vintage available for sale at the Société des alcools du Québec (“SAQ”). In that case, she
simply used the SAQ retail price. She could not satisfactorily explain how to reconcile doing this with her overall
opinion that the appropriate valuation methodology was the price that would have to be paid in Ontario.
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evidence or rely on any evidence of actual sales prices. It was clear from her
correspondence with a number of sellers that the prices posted online could not be
simply presumed to be firm and non-negotiable. Several resellers told her there
was some room for negotiation, but she did not follow up. Another offered a flat
10% discount, and another, a discount for orders over a certain price. The total of
the global wine sellers’ 2016 prices for these wines was approximately $5,500.
Applying her understanding of the LCBO’s pricing methodology to this amount,
she arrived at a total 2016 fair market value of approximately $17,200.

[10] The critical problem with this expert’s valuation is that she did not provide
any evidence or an opinion on how the Court could extrapolate her 2016 values or
aggregate value back to 2005 and 2006.° Her report and her testimony were
primarily focused on the issue of the appropriate methodology (which in her
opinion would have been the same in 2005/2006 and 2016). Her report and her
testimony further opined that the overall LCBO resulting prices of in excess of
three times the global wine market list price of fine collectible, investable or blue
chip wines would also have been about the same multiple in the earlier years as in
2016. The Appellant’s counsel acknowledged that neither her report nor testimony
gave me a value for the years in question.

[11] The Respondent’s expert, Kathryn Minard, opined that the appropriate
valuation methodology was to base value on known sales circa 2005/2006 at wine
auctions available to the taxpayer/donor to sell her wines as a resident of Ontario.
She provided data to the Court on actual auction sales in the United States in or
near those years of the same label and vintage of these wines with one exception.”
The Respondent’s expert arrived at an aggregate fair market value for the
Appellant’s donated wines of about $2,650 in 2005 and 2006.

[12] | am prepared to assume for purposes of these reasons that much of the
difference between the Respondent’s $2,650 valuation in 2005 and 2006 auction
sales and the Appellant’s $5,500 aggregate list prices at global merchants in 2016
reflects appreciation in the market over 10 plus years.

® Notwithstanding that her report and her evidence in chief referred to a number of wine indexes that included up to
half of these wines.

* Her one exception was a bottle for which she could not find an exact comparable sale. After seeking advice from
an experienced wine auctioneer with expertise in collectible wines, who opined it would probably not have been
acceptable at LCBO wine auctions during the year of donation and was perhaps undrinkable by that time, she
assigned it no value. In contrast, the Appellant’s expert was of the opinion that a different vintage of the same label
was an appropriate comparable but the price of the subject vintage should be discounted by 15%.
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Analysis

[13] The parties agree that the appropriate definition of fair market value is
properly summarized by the Federal Court of Appeal in Canada (Attorney
General) v. Nash:®

THE DEFINITION OF FAIR MARKET VALUE

8 The well-accepted definition of fair market value is found in the decision of
Cattanach J. in Henderson Estate and Bank of New York v. M.N.R. 73 D.T.C.
5471 at 5476:

The statute does not define the expression “fair market value”, but
the expression has been defined in many different ways depending
generally on the subject matter which the person seeking to define
it had in mind. | do not think it necessary to attempt an exact
definition of the expression as used in the statute other than to say
that the words must be construed in accordance with the common
understanding of them. That common understanding | take to mean
the highest price an asset might reasonably be expected to bring if
sold by the owner in the normal method applicable to the asset in
guestion in the ordinary course of business in a market not exposed
to any undue stresses and composed of willing buyers and sellers
dealing at arm’s length and under no compulsion to buy or sell. |
would add that the foregoing understanding as | have expressed it
in a general way includes what | conceive to be the essential
element which is an open and unrestricted market in which the
price is hammered out between willing and informed buyers and
sellers on the anvil of supply and demand.

Although Cattanach J. expressed the caution that his words did not
constitute an “exact” definition, the extent to which his words have
been adopted in the jurisprudence without change over some thirty
years suggests that his approach, although not necessarily
exhaustive, is now considered to be the working definition.

[Emphasis added.]

%2005 FCA 386.
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[14] This definition of fair market value in a tax case is clearly written focusing
on a notional sale by the taxpayer; it also contemplates willing and knowledgeable
buyers.

[15] The Ontario provincial regulatory regime on buying and selling wine in
Ontario and the LCBO pricing practices for private ordering were described by the
taxpayer’s expert.

[16] The LCBO Private Ordering program and pricing structure is generally
described above.

[17] Regulation of the buying and selling of wine under Ontario legislation,
according to both parties, is that an Ontario resident wanting to sell their wine has
three routes open to them:

(i)  The LCBO hosts regular auctions of collectible wines. This is more
recently conducted by a private auctioneer, Waddington’s, on LCBO’s
behalf. There is some data available in respect of past auctions of
which the Appellant’s expert was unaware and which was not
consulted and/or relied on by the Respondent’s expert.

(if)  There are non-Ontario, non-Canadian global consignment auctions
and sellers. Both experts used data from this category, the Appellant,
from global sellers, and the Respondent, from a large U.S.
consignment auction house that also operates a consignment retail
sales operation.

(ili) Donations to charities to be sold in a charity auction hosted by that
charity. This is how the Appellant chose to dispose of her wines.
Neither side’s expert relied upon the results at charity auctions in
giving their opinion evidence to this Court.

[18] Since there are actual, normal, functioning, lawful, and available real
markets in which an Ontario resident wanting to obtain as high a price as they can
for their bottle of wine can participate, and that are open to Ontario and
non-Ontario purchasers, the Court sees no need to consider creating a proxy market
that is fictional and hypothetical and does not in fact exist. There appears to be
even less reason to structure such a proxy market to use the LCBO’s Private
Ordering pricing since (i) that government monopoly “market” is not available to
the Ontario resident wanting to sell their wine, (ii) it would be an offense for such a
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person to try, and (iii) the price arrived at by the LCBO as its retail list price is a
price that the Appellant’s expert testified the taxpayer could never be expected to
receive on a sale of her wine. The Appellant’s expert, on more than one occasion,
said that the LCBO’s Private Ordering retail pricing was the exact same as a
replacement cost valuation for insurance purposes would arrive at. She also said
that an Ontario seller wanting to sell their wine for the highest cash price they
could obtain would be expected to be able to dispose of it using one of the lawful
methods in Ontario, and would reasonably be expected to receive an amount
somewhere close to the global wine price that she used as the starting point in her
appraisal methodology for the Court.

[19] In Nash, above, the Federal Court of Appeal describes in paragraph 22 a
proxy market as something that might be looked to in the absence of a market for
the sale of the property being valued. In paragraph 24, the Court of Appeal wrote:
“But where there is a market in which assets of the description of the asset being
valued are traded, there is no need for the use of a proxy.”

[20] To use the language of our former Chief Justice Bowman in Klotz v. The
Queen,® which the Court of Appeal in Nash described as colourfully expressed
logic, the use of the LCBO Private Ordering pricing methodology in the way the
Appellant in this case used it is devoid of common sense and out of touch with
ordinary commercial reality.

[21] It appears very clear that the markets in which this wine should be valued
are the real, existing, markets that are used by residents of Ontario.” These are the
LCBO auctions, the non-LCBO global consignment auctions and sellers, and
Ontario charity auctions. Prices for a purchase and sale in these markets are
obviously relevant to, but not necessarily determinative of, a wine’s fair market
value determination by this Court.

[22] The provincial regulatory restrictions do not result in a market that is not
open and unrestricted and which should for that reason be dismissed. The
requirement in the Court’s definition of fair market value that the market be open
and unrestricted is not breached, nor does it attain the level of being an undue
stress on the markets by this level of jurisdictional regulation. The legislative
restrictions are relevant and have to be considered. In this case, the Appellant’s
expert opined and counsel argued that this extent of regulation automatically

°2004 TCC 147.
" There was some evidence that the restrictions on the sale of wine in some other Canadian provinces were
somewhat similar to those in Ontario.
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dismissed the market as a relevant market and required a proxy market be created.
They did not opine or argue that the impact of these restrictions had any negative
Impact on prices obtained using available Ontario markets compared with world
markets. Indeed, the Appellant’s expert seemed to agree they would expect to
achieve about the same prices, and the Respondent’s expert was of a similar view.

[23] The regulatory, tax, customs and import duties, transportation and other
costs imposed by Ontario or any other jurisdiction in which one buys or sells a
good will not generally be expected to impact the determination of the fair market
value of an asset unless there is, for example, an available resale market which
somehow reflects this. The asset to be valued is owned by the seller and these costs
are either borne by the purchaser, or may give rise to a reduction in an actual
seller’s proceeds of disposition, or may otherwise be deductible expenses. In a
valuation, such related expenses borne by the buyers may normally only be
expected to reduce the available market of buyers or reduce the amount a buyer
may be willing to pay.

[24] It is exceedingly hard to construct a rational argument that such restrictions
should increase the assets’ valuation to a taxpayer/owner, who cannot impose such
additional costs or collect them, beyond the value obtained in commercially
available markets.

[25] It is similarly hard to imagine circumstances in which one would dismiss
real, functioning, available markets and create a proxy market that is a virtual,
single seller monopoly that uses a monopolistic pricing structure that arrives at a
price that the Appellant’s expert says the taxpayer could never receive. The
Appellant’s expert clearly stated more than once that the LCBO retail pricing
methodology she used arrives at a fair market value that is the same as its
replacement cost, and that it is a price that no Ontario taxpayer could ever
reasonably expect to realize on a sale — which she opined would simply reflect the
global wine sellers’ price.

[26] The only circa 2005/2006 data before the Court was provided by the
Respondent’s expert and it was from completed auction sales at a single large U.S.
consignment auction house and consignment seller. That amount is far inferior to
the values used by CRA in the reassessments. That is the best evidence of value in
2005 and 2006 before the Court and I accept it as sound and as the Court’s
determination of fair market value in this particular case.
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[27] This appeal must therefore be dismissed as this Court cannot order CRA to
reassess using a lower value than used in the reassessments.

[28] The parties jointly invited me to offer comments beyond the reasons
necessary to decide this particular case because they hope to use this case as
guidance on how to resolve a considerable number of other wine donation appeals
and objections. These comments follow.

[29] Fundraising activities are an important and permissible activity undertaken
by charities. These reasons and this decision should not be considered to suggest
otherwise or raise concerns that fundraising activities by charities should be in any
way curtailed. The only issue is the valuation of donations by particular donors in
their particular circumstances of their particular property.

[30] This decision does not preclude a vintage or label of wine being purchased
by a taxpayer at an LCBO store for the purpose of donating it to a charity for an
upcoming auction or other event being considered to have a fair market value equal
to its purchase price. There is no apparent reason to treat that bottle of wine any
differently for valuation purposes than, for example, a snowsuit purchased by a
taxpayer to donate to a charity’s snowsuit fund.

[31] Clearly in another case involving wine, there could be other or better
evidence on either side in which the same or a similar methodology is to be used to
value wine; for example, actual purchase and sale prices in auctions, consignments,
charity auctions, and any other available markets; or the use of comparable wines
that are not identical labels and vintages.

[32] In these reasons, | have not concluded that, using its Private Ordering
methodology, the LCBO’s retail prices — properly applied to full cases and their
actual starting market prices, and using accurate transportation and other costs and
amounts, and fully supported with evidence — can never be a relevant
consideration in determining a wine’s fair market value or the range of its fair
market value. | have only decided it is not determinative on its own, and that it is
not helpful when it is not properly and accurately applied.
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[33] The appeal is dismissed with costs.

Signed at Ottawa, Ontario, this 12th day of June 2018.

“Patrick Boyle”

Boyle J.
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AGREED STATEMENT OF FACT

1. This appeal is in respect of the appellant’s 2005, 2006 and 2007 taxation years (the
“reassessed years”).

2. The Minister initially assessed the appellant’s tax liability for the 2005, 2006 and
2007 taxation years by Notice dated as follows:

Taxation Year Date of Assessment
2005 May 30, 2006
2006 June 21, 2007
2007 May 27, 2008

3. By notices dated May 29, 2009, the Minister reassessed the appellant’s tax liability by
disallowing charitable wine donations of $8,248, $6,364 and $4,271 for the 2005,
2006 and 2007 taxation years, respectively (the “reassessments”).

4. OnJuly 31, 2009, the appellant served on the Minister a notice of objection for each

of the reassessments.
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5. More than 90 days elapsed since service of the notices of objection and the Minister
has not notified the appellant that the Minister has vacated or confirmed the
reassessments,

6. This appeal was filed in accordance with s. 169(1) of the Income Tax Act.
7. The appellant has been a collector of wine for nearly 30 years.

8. During the reassessed years, the appellant possessed no license authorizing her to sell
wine in Ontario nor could she obtain any such license.

9. In 2005 and 2006, the appellant donated bottles of wine (the “wines”) to registered
charities in Canada and reported the charitable wine donations during the reassessed
years as per Schedule “A” enclosed. All recipients of the donated bottles are included
in the categories of qualified donees listed in the definition of “total charitable gifts”
in s. 118.1(1) of the Income Tax Act.

10. The bottles donated by the appellant came from her wine cellar, which contains
approximately 1000 bottles. The donated bottles were generally acquired 15 to 20
years before their donation. The majority of the bottles were purchased from the
Liquor Control Board of Ontario (“LCBO”). None of the donated bottles were
purchased at a charity auction.

11. Of her own free will, the appellant decided to donate some of her wine bottles to
these charities.

12. The appellant based the value of her tax donations in question solely upon receipts
issued by the charities to the appellant.

13. The appellant acted at arm’s length from the charities to which she donated the
bottles of wine.

14. The charities used the services of an appraiser. The appellant had no reason to
question the qualifications of the appraiser, and therefore did not question the

appraiser’s conclusions.

15. The donation tax receipts met the requirements of subsection 3501(1) of the Income
Tax Regulations.
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16. The appellant did not donate wine during the 2007 taxation year. However, the

appellant carried forward $5,339 of donations from the 2006 taxation year to her 2007
taxation year.

17. The wines were not examined by neither of the appraisers retained by the parties for

the purpose of this appeal.

18. The wines are from the vintages and producers as stated in the reports of the

appraisers.

19. The wines were stored in optimal conditions in a controlled environment prior to the

donations.
20. The wines were in excellent condition.
21. The wines labels were authentic and properly adhered without tears or staining.
22. The wines’ ullage (or fill level) was at normal level for the vintage of the wine.
23. The wines were not recorked nor tempered with in any way.
24. The corks were in excellent condition, neither raised in the neck nor depressed.
25. The capsules were intact with no damage.
26. The wines were each 750 ml bottle size.
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SCHEDULE A

12/0972005

Bonnes Mares Joseph Drouin 1982

12/09/2005 2005 Meyney (St, Estephe) 1979 Ottawa Food
12/09/2005 2005 | Meyney (St. Estephe) 1982 Bank
12/09/2005 2005 | Meyney (St. Estephe) 1983 (OFB)
12/09/2005 2005 Tignanello 1980
12/09/2005 2005 Tignanello 1981
12/09/2005 2005 Tignanello 1982
12/09/2005 2005 Angelus (St. Emilion) 1982
12/09/2005 2005 Figeac (St. Emilion) 1986
12/09/2005 2005 LaDominique (St. Emilion) 1982
12/09/2005 2005 CosLabory (St. Estephe) 1982
' 12/09/2005 2005 | Bourgogne Leroy d’Auvenay 1982
2005

$600 |

$1.000

$320

$975

$1.,000

$1,460

$1,255

$1,230

$1,000

$500

$170

$800

00

1978

_Tax Re 1 2
12/29/2005 | 2006/2007 | LaLagune 1982 Ottawa
12/29/2005 | 2006/2007 | LaLagune 1982 Chamber
12/29/2005 | 2006/2007 | Giscours 1982 Music Society
12/29/2005 | 2006/2007 | Torres Gran Coronas Black Label | (OCMS)

$2,000

$2,000

$1,140

$800-

11/29/2006

28

2006/2007

”é;)te Rbﬁe La andénne ng:":li

1982

11/29/2006

2006/2007

Cote Rotie La Landonne Guigal
1981

OCMS

11/29/2006

2006/2007

Cote Rotie Les Jumelles
(Paul Jaboulet) 1983

11/29/2006

2006/2007

Cote Rotie Les Jumelles
(Paul Jaboulet) 1983

11/29/2006

2006/2007

Hermitage La Chapelle
(Paul Jaboulet) 1982

$1,260

$750

$750

$1,420
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