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Appellant, 
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Each of the Respondent’s herein seven applications for an Order 

pursuant to subsection 58(1) of the Tax Court of Canada Rules (General 

Procedure) is denied, with one set of costs on a tariff basis awarded to counsel 

for the seven herein Appellants. 

 

This Amended Order is issued in substitution for the Order  

dated June 29
th

, 2018 

Signed at Halifax, Nova Scotia, this 18
th
 day of July 2018. 

“B. Russell” 

Russell J. 
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AMENDED REASONS FOR ORDER 

Russell J. 

Introduction: 

[1] The Respondent Her Majesty has applied for an Order per subsection 

58(1) of the Tax Court of Canada Rules (General Procedure) (Rules, Rule 

58(1)) in respect of each of the herein seven appeals. All seven Appellants and 

the Respondent have agreed that the Court’s disposition of the said 

application in the appeal of Lorna Hillman will apply equally to each of the 
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other six applications in each of the other six appeals respectively. One Order 

will be issued applying cumulatively to all seven herein applications. The term 

“Appellant” throughout these Amended Reasons for Order is a reference 

specifically to Lorna Hillman aforesaid, although having equal application to 

each of the other six Appellants herein. 

[2] Rule 58 reads as follows: 

58(1) On application by a party, the Court may grant an order that a question of 

law, fact or mixed law and fact raised in a pleading or a question as to the 

admissibility of any evidence be determined before the hearing. 

58(2) On the application, the Court may grant an order if it appears that the 

determination of the question before the hearing may dispose of all or part of the 

proceeding or result in a substantially shorter hearing or a  substantial saving of 

costs. 

58(3) An order that is granted under subsection (1) shall 

(a) state the question to be determined before the hearing; 

(b) give directions relating to the determination of the question, including 

directions as to the evidence to be given - orally or otherwise - and as to the 

service and filing of documents; 

(c) fix time limits for the service and filing of a factum consisting of a concise 

statement of facts and law; 

(d) fix the time and place for the hearing of the question; 

(e) give any other direction that the Court considers appropriate. 

[3] The order sought by the Respondent is that the following proposed question 

and alternatively the second following proposed question be answered prior to the 

hearing of this appeal. 

Proposed Question 

Whether the Appellant is precluded by the abuse of process doctrine from re-

litigating the facts and conclusions of mixed fact and law determined by the 
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Alberta Court of Queen’s Bench in R. v. Kendall, 2015 ABQB 177 that are listed 

in paragraph 16 of the Further Amended Reply. 

Second Proposed Question 

If not, then whether the facts and conclusions determined by, and the underlying 

the convictions by, the Alberta Court of Queen’s Bench as set out in its Reasons 

for Judgment in R v. Kendall, 2015 ABQB 177 are admissible as evidence in this 

proceeding as prima facie evidence of the facts and conclusions listed in paragraph 

16 of the Further Amended Reply. I note that there are approximately 50 facts and 

conclusions listed in paragraph 16 of the Further Amended Reply. 

[4] I note that there are approximately 50 facts and conclusions listed in 

paragraph 16 of the Further Amended Reply. The Appellant opposes this 

application.  

Background: 

[5] The underlying appeal is of the assessment by the Minister of National 

Revenue (Minister) of the Appellant’s 2001 taxation year liability per the Income 

Tax Act (Canada) (Act), raised after expiry of the applicable “normal reassessment 

period” as defined in subsection 152(3.1) of the Act. The Appellant has raised 

three issues in this appeal - whether the assessment is statute-barred; whether the 

Appellant is liable for tax in respect of certain events in 2001 regarding her 

registered retirement savings plan (RRSP); and whether she is liable for the 

subsection 163(2) penalty also assessed. 

[6] The Minister’s assessment position is that the Appellant engaged in a “RRSP 

strip scheme” whereby an amount of funds in her RRSP was used to buy shares in 

a Canadian corporation which shares were not qualified for RRSP purchase and 

these shares were not acquired at fair market value and the majority of the 

supposedly so invested funds were invested offshore. The off-shore investment 

destination of the RRSP funds was concealed so that the funds would not be 

recognized as having been withdrawn from her RRSP thus triggering obligations to 

remit withholding tax obligations on the withdrawals. The RRSP non-qualifying 

off-shore use of the funds was portrayed as being an investment in qualifying 
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RRSP investments. Many taxpayers in addition to the Appellant were similarly 

assessed as participants in this alleged scheme. 

[7] The Respondent charged and prosecuted certain individuals in respect of 

orchestrating this RRSP scheme, including marketing it to the Appellant and 

others. These individuals included Messrs. Steven Kendall, Christopher Houston 

and Milowe Brost. Messrs. Kendall and Houston were charged with conspiracy to 

defraud the government, fraud on the government, fraud on investors and theft. 

After a lengthy trial in the Alberta Court of Queen’s Bench, they were Kendall and 

Houston were found guilty of defrauding the government through denying 

payment of withholding taxes on withdrawn RRSP funds - R. v. Kendall, 2015 

ABQB 177. The reasons for judgment of Justice McIntyre issued March 18, 2015 

exceed 500 paragraphs and include factual findings. Two statements of agreed 

facts also had been filed in that matter. 

[8] Mr. Brost had elected trial by judge and jury in the Alberta Court of Queen’s 

Bench. He ultimately was convicted of five charges including defrauding investors, 

unlike Messrs. Kendall and Houston who were not convicted of that particular 

charge. In the Brost case Justice Hall issued a five page document entitled 

“Findings of Fact” wherein he listed his numerous findings of fact in respect of 

Mr. Brost. He was sentenced July 28, 2015. 

Analysis and Decision: 

[9] In order to issue a Rule 58(1) order that a question be determined before the 

hearing of the appeal proper, I must be of the view that a pre-hearing determination 

of the question may dispose of all or part of the proceeding or result in a 

substantially shorter hearing or a substantial saving of costs. 

[10] As noted above, the first proposed question is whether the abuse of process 

doctrine precludes the Appellant from re-litigating the facts and conclusions of 

mixed fact and law determined by the Alberta Court of Queen’s Bench in R. v. 

Kendall, 2015 ABQB 177 that are listed in paragraph 16 of the Further Amended 

Reply. 

[11] The expectation of the Respondent is that this would resolve the first of the 

Appellant’s three issues not in her favour, that issue being whether the Appellant is 

liable for the tax assessment on its merits. The Respondent considers that the 
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factual findings in Kendall, upon acceptance in this appeal as conclusive, would 

establish the Appellant’s liability for the tax for which she has been assessed, with 

no basis left for the Appellant to oppose same. 

[12] The abuse of process doctrine in the context of denying re-litigation was 

spoken to by the Supreme Court of Canada in Toronto v. CUPE Local 79, 2003 

SCC 63, paras. 37 to 59. Re-litigation of the same matters should be avoided 

generally, even where the parties in the first litigation are not the same parties in 

the second litigation. Re-litigation can be abusive of process in the sense that if a 

matter is re-litigated and a different result arises, the administration of justice is 

brought into disrepute. And alternatively if the same result is attained on re-

litigation, then again the administration of justice suffers, through waste of judicial 

resources for having allowed a duplicative proceeding reaching the same result. 

The doctrine is flexible, however, so that it may take account of factors that would 

encourage re-litigation, such as where the first proceeding was tainted by fraud or 

dishonesty, or when fresh evidence becomes available and admissible, or simply 

when circumstances dictate that in fairness the parties in the second matter ought 

not to be bound by the findings in the first proceeding. 

[13] There is no question that the Rule 58(1) requirement that the hearing may be 

shortened would here be met, insofar as the Appellant’s first issue - of liability for 

tax - would be resolved, leaving for litigation only the remaining two issues of 

whether the matter is statute-barred and whether there is liability for a subsection 

163(2) penalty. 

[14] However, in this appeal the Appellant has pleaded that she did not acquire 

RRSP unqualified shares using her RRSP funds, and thus is not liable for taxation. 

Her argument, based on certain jurisprudence, is that the entire arrangement was a 

Ponzi scheme and as such no legally effective transactions occurred, including any 

actual purchase by her using her RRSP funds of corporate shares intended by the 

scheme’s organizers to be mis-portrayed as RRSP qualifying shares when in 

actuality they were not. This was not an issue in the Kendall trial. Indeed in that 

criminal proceeding the accused parties had, with the Crown, signed two 

statements of admitted facts, one admitted fact being that the RRSP clients (of 

which the Appellant would be one) had purchased such corporate shares using 

RRSP funds. In my view this is enough to conclude that it would not be fair to 

allow the proposed question to go forward. 
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[15] Additionally, however, I note that upon review of the lengthy Kendall 

reasons for judgment, the Court’s findings of fact are not very specifically 

articulated as compared or contrasted with the specificity of the Respondent’s 

some 50 pleaded facts and conclusions at paragraph 16 of the Further Amended 

Reply. That is not surprising, as typically issues of income tax liability per 

interpretation of the Act are litigated in this Court while a provincial superior court 

having criminal jurisdiction would deal with tax matters, as here, through the lens 

of Criminal Code charges as to tax evasion, fraud and the like. 

[16] Also essentially the same RRSP transactions were litigated in the Alberta 

Court of Queen’s Bench in the case of Mr. Brost, as noted above. His matter was 

heard by a different judge, Justice Hall, sitting with a jury. Mr. Brost was 

convicted of different charges than were Messrs. Kendall and Houston, and Justice 

Hall’s findings of fact in Brost are not identical to and may substantively differ 

from those made in the Kendall context. It raises the question why the Brost 

findings of fact should not also be considered in the proposed question, and not 

simply the findings of fact reflected in Kendall. I could revise the proposed 

question to reflect that decision also but I feel that this would cause the intended 

focus of the proposed question to be lost, to the disadvantage of the efficacy 

purpose supposed to underlay any Rule 58(1) referral of a particular question. 

[17] I add the further complication that the Appellant in this matter was not a 

party to the Kendall litigation, nor was she called as a witness in that proceeding. 

The jurisprudence reflects that this of itself is not a determinative factor; 

nevertheless it is relevant. 

[18] On the basis of the foregoing I conclude that it would not be appropriate to 

refer the Respondent’s proposed question for determination at a Rule 58(1) stage 

two hearing. 

[19] I now turn to the alternative proposed question which is whether the facts 

and conclusions determined by the Alberta Court of Queen’s Bench as set out in R 

v. Kendall, 2015 ABQB 177 are admissible as evidence in this proceeding as prima 

facie evidence of the facts and conclusions listed in paragraph 16 of the Further 

Amended Reply. 

[20] Again in this context the Kendall findings are somewhat tainted vis-a-vis the 

Appellant from the perspective that they are based on admission in the Kendall 
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litigation of a key fact (that clients’ RRSP funds were used to purchase non RRSP 

qualifying corporate shares), which admitted key fact the Appellant has 

fundamentally put in issue in this Court, per her pleadings. I note also that the 

argument for shortened time frame for the hearing of the appeal proper is less 

obvious, where the effect of allowing the Kendall findings on a prima facie basis 

seemingly would simply be to reverse the initial onus of proof from the 

Respondent to the Applicant of the many facts and conclusions pleaded in 

paragraph 16 of the Further Amended Reply. 

[21] For these reasons and as well those noted above regarding the first proposed 

question, I likewise decline to order a stage two Rule 58(1) hearing in respect of 

the alternative proposed question. In my view, considering the several concerns 

herein noted, the most efficient way to proceed with this appeal is through it 

proceeding to hearing, perhaps preceded by a pre-trial conference, whereat the 

presiding judge could address questions similar to those herein proposed in the 

context of the hearing over which he or she would preside.  

[22] Accordingly I deny the application, with tariff costs to the Appellant. 

This Amended Reasons for Order is issued in substitution for the Reasons for 

Order dated June 29
th

, 2018 

Signed at Halifax, Nova Scotia, this 18
th
 day of July 2018. 

“B. Russell” 

Russell J. 
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