Docket: 2022-103(1T)G

BETWEEN:
HILLCORE FINANCIAL CORPORATION,
Appellant,
and
HIS MAJESTY THE KING,
Respondent.

Motion heard on November 25, 2022 at Montréal, Québec
Before: The Honourable Justice Dominique Lafleur

Appearances:

Counsel for the Appellant: Guy Du Pont
Marie-France Dompierre
Luca Teolis

Counsel for the Respondent:  Charles Camirand
Yara Barrak
Emilie Raby-Roussel
Christopher Kitchen

ORDER

UPON reviewing the Notice of Motion dated August 14, 2022, filed by the
Appellant pursuant to sections 49 and 53 of the Tax Court of Canada Rules

(General Procedure) (the “Rules”), and other documentary material (the “Motion”),
seeking an order:
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I.  Striking out the Respondent’s Reply to the Notice of Appeal, filed on
June 30, 2022 (the “Reply”), without leave to amend and allowing the
appeal with costs;

Ii. In the alternative, striking out the Reply without leave to amend and
ordering that the allegations of facts contained in the Appellant’s Notice
of Appeal are presumed to be true for the purposes of the appeal,
pursuant to subsection 44(2) of the Rules;

ii. In the further alternative, striking out the Reply and directing the
Respondent to file a fresh Reply within 30 days of the date of the order
granting the Motion and extending by a further 30 days the time within
which the Appellant may file an Answer, if it deems advisable;

Iv. Awarding the Appellant the costs of this Motion in any event of the
cause, on such a scale as may be deemed appropriate; and

v. Granting any such further and other relief as may be deemed just.

AND UPON reviewing the affidavit of Stéfany Lemieux sworn
November 22, 2022 filed by the Respondent;

AND UPON reviewing the written submissions of the parties and hearing the
submissions of the parties;

THIS COURT ORDERS THAT:

1. In accordance with the attached Reasons for Order, the Motion is granted as
follows:

1)  the Reply is struck in its entirety;

i)  On or before June 20, 2023, the Respondent shall file and serve a fresh
reply to the Notice of Appeal;

1ii) Onor before July 24, 2023, the Appellant may file an Answer, if it deems
advisable, and in such event, the Appellant shall serve the Answer on or before
that date; and

iIv) Costs for this Motion shall be awarded to the Appellant, in any event of
the cause. The parties shall have 20 days from the date of this Order to reach
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an agreement on costs for this Motion and to so advise the Court, failing which
the Appellant shall have a further 20 days to serve and file written submissions
on costs and the Respondent shall have a further 20 days to serve and file a
written response. Any such submissions shall not exceed ten (10) pages in
length. If the parties do not advise the Court that they have reached an
agreement and no submissions are received within the applicable time limits,
costs for this Motion shall be awarded to the Appellant in accordance with the
Tariff.

Signed at Ottawa, Canada, this 18th day of May 2023.

“Dominique Lafleur”
Lafleur J.
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BETWEEN:
HILLCORE FINANCIAL CORPORATION,
Appellant,
and
HIS MAJESTY THE KING,
Respondent.
REASONS FOR ORDER
Lafleur J.
|. THE MOTION

[1] A Notice of Motion dated August 14, 2022, was filed by the Appellant
pursuant to sections 49 and 53 of the Tax Court of Canada Rules
(General Procedure) (the “Rules”), and other documentary material (the “Motion”),
seeking an order:

I.  Striking out the Respondent’s Reply to the Notice of Appeal, filed on June 30,
2022 (the “Reply”), without leave to amend and allowing the appeal with
costs;

ii.  Inthe alternative, striking out the Reply without leave to amend and ordering
that the allegations of facts contained in the Appellant’s Notice of Appeal are
presumed to be true for the purposes of the appeal, pursuant to
subsection 44(2) of the Rules;
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In the further alternative, striking out the Reply and directing the Respondent
to file a fresh Reply within 30 days of the date of the order granting the Motion
and extending by a further 30 days the time within which the Appellant may
file an Answer, if it deems advisable;

Awarding the Appellant the costs of this Motion in any event of the cause, on
such a scale as may be deemed appropriate; and

Granting any such further and other relief as may be deemed just.

The Respondent filed the affidavit of Stefany Lemieux sworn

November 22, 2022.

[3]

At the hearing, the Respondent made some concessions, which will be

discussed below.

1. CONCLUSION

[4]

In accordance with the following reasons, the Motion is granted as follows:
The Reply is struck in its entirety;

On or before June 20, 2023, the Respondent shall file and serve a Fresh Reply
to the Notice of Appeal;

On or before July 24, 2023, the Appellant may file an Answer, if it deems
advisable, and in such event, the Appellant shall serve the Answer on or before
that date; and

Costs for this Motion shall be awarded to the Appellant, in any event of the
cause. The parties shall have 20 days from the date of this Order to reach an
agreement on costs for this Motion and to so advise the Court, failing which
the Appellant shall have a further 20 days to serve and file written submissions
on costs and the Respondent shall have a further 20 days to serve and file a
written response. Any such submissions shall not exceed ten (10) pages in
length. If the parties do not advise the Court that they have reached an
agreement and no submissions are received within the applicable time limits,
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costs for this Motion shall be awarded to the Appellant in accordance with the
Tariff.

1. CONTEXT

[5] The Appellant appeals from reassessments made by the Minister of National
Revenue (the “Minister”) under the Income Tax Act (R.S.C., 1985, c.-1 (5" Supp.),
(the “Act™)) with respect to its taxation years which ended on December 31, 2012,
December 31, 2013, December 31, 2014, December 31, 2015, December 31, 2016,
and December 31, 2017.

[6] By notices dated June 20, 2020, the Minister reassessed the Appellant to add
unreported income totalling $17,232,046 for the taxation year ended December 31,
2012, $15,131,666 for the taxation year ended December 31, 2013, $27,778,318 for
the taxation year ended December 31, 2014, and $28,997,389 for the taxation year
ended December 31, 2015, and assessed penalties under subsection 163(2) of the
Act for these years. The Minister also disallowed additions to the Appellant’s
cumulative eligible capital account and deductions claimed by the Appellant with
respect to capital cost allowance and interest expenses. The Minister, consequently,
reduced non-capital loss balance and denied the Appellant’s requests for loss carry
forward. Further, another issue raised by the reassessments is whether the Minister
was allowed to reassess the Appellant outside the normal reassessment period for
the taxation years ended December 31, 2012, December 31, 2013, December 31,
2014 and December 31, 2015.

[7] The Reply contains an overview of the matter and reads as follows (pp.1-2):

Inits 2012, 2013, 2014 and 2015 taxation years the appellant sold and implemented
a tax plan that enabled its customers to sell assets without paying tax on the
proceeds of disposition received from the sales. The tax plan involved a series of
transactions, ending with the allocation of purported losses from a sham partnership
to offset the gains received from the asset sale. The appellant received a fee from
its customers for the services it provided, which the appellant did not report as
income. Instead of reporting the fees as income, the appellant purported to borrow
money from certain corporations that it used to sell its customers’ assets when
implementing the tax plans. The amount of the purported loan was equal to the
appellant’s fee for selling and implementing the tax plan. In connection with the
purported loan, the appellant issued purported promissory notes in favour of the
lender. These promissory notes were shams that were created to mislead the
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Minister of National Revenue into believing that the appellant had received loan
proceeds when in reality, the amounts were the appellant’s unreported income
earned from selling and implementing the tax plans.

Additionally, in the 2012 taxation year, the appellant purchased assets from
4092325 Investment Ltd. Specifically, the appellant purchased 4092325 Investment
Ltd.’s unbilled revenues as work-in-progress for significantly less than fair market
value, and did not include those revenues in computing its income for the 2012
taxation year. The appellant also purchased 4092325 Investment Ltd.’s other
business assets. The appellant purported to pay for these assets by issuing two
purported promissory notes. These notes were shams created to fabricate tax
attributes, specifically, inflated capital cost allowance and cumulative eligible
capital expenditures. The appellant deducted interest purportedly payable on the
sham notes.

As a result of its grossly under-reported income and the deductions for interest,
inflated capital cost allowance and eligible capital expenditures, the appellant
claimed substantial non-capital losses in the 2012, 2013, 2014 and 2015 taxation
years, to which it was not entitled. At all material times, the appellant’s non-capital
loss balance was nil, and accordingly the appellant was not entitled to the loss carry-
forwards it claimed in the 2016 and 2017 taxation years.

[8] According to the Appellant, the promissory notes it issued created a valid
creditor-debtor relationship. It then follows that the principal amount of these
promissory notes should not be included in the computation of the income of the
Appellant. Further, the Appellant is entitled to claim non-capital loss carry forward,
interest expenses deduction, capital cost allowance and addition to its cumulative
eligible capital account. Finally, penalties assessed under subsection 163(2) of the
Act should be vacated.

[9] This appeal is at an early stage. There has not yet been any exchange of lists
of documents or discovery examinations.

V. POSITIONS OF THE PARTIES

[10] According to the Appellant, the Reply has the following defects: law
disguised as assumptions of facts, improper inclusion of evidence, immaterial facts,
disclosure of confidential information and is vague, repetitive, ambiguous and
misleading. The numerous deficiencies undermine the parties’ ability to proceed to
a hearing of the appeal in a timely and orderly fashion. The Reply is also scandalous,



Page: 5

frivolous and vexatious and constitutes an abuse of the Court’s process prohibited
by section 53 of the Rules. According to the Appellant, due to the numerous defects
of the Reply, the only appropriate remedy and sanction for the judicial time and
Appellant’s resources that are lost over this remarkably defective pleading is for this
Court to strike the Reply in its entirety, without leave to amend, and to allow the
Appeal.

[11] According to the Respondent, while the Reply is partially defective, the
defects are not as numerous as contended by the Appellant. The Reply can be cured
by amendments, and thus, the Reply should not be struck.

V. ANALYSIS
5.1 Applicable principles
A. Rules of pleadings

[12] The purpose of pleadings is “to define the issues in dispute between the parties
for the purposes of production, discovery and trial” (see Zelinskiv. R (2002) DTC
1204, [2002] 1 CTC 2422, at para 4 (aff’d 2002 FCA 330) [Zelinski]; see also Beima
v. The Queen, 2016 FCA 205, at para 17 and Husky Oil Operations Limited v. The
Queen, 2019 TCC 136 [Husky Qil], at para 11).

[13] Pleadings should contain a concise statement of the material facts a party
relies on.

[14] As explained by this Court in Zelinski (paras 4 — 5):

Material facts are those facts which, if established at the trial, will tend to show that
the party pleading is entitled to the relief sought.

The applicable principle is stated in Holmsted and Watson:

This is the rule of pleading: all of the other pleading rules are
essentially corollaries or qualifications to this basic rule that the
pleader must state the material facts relied upon for his or her claim or
defence. The rule involves four separate elements: (1) every pleading
must state facts, not mere conclusions of law; (2) it must state material
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facts and not include facts which are immaterial; (3) it must state facts
and not the evidence by which they are to be proved: (4) it must state
facts concisely in a summary form.

[Emphasis added.]

[15] Pleadings should be concise. Repetition should be avoided, as pleadings
should only contain material facts relied upon for a claim or defense, which provide
an overview of the case (Strother v. The Queen, 2011 TCC 251 [Strother], at
paras 39-40).

[16] It is also important that pleadings be balanced and that there must be a sense
of fairness in the pleadings (Canadian Imperial Bank of Commerce v. The Queen,
2011 TCC 568 [CIBC, TCC], at para 38).

[17] Subsection 49(1) of the Rules provides the requirements as to what a reply
should state and reads as follows:

49(1) Subject to

subsection (1.1), every reply
shall state

(a) the facts that are admitted,
(b) the facts that are denied,
(c) the facts of which the
respondent has no knowledge
and puts in issue,

(d) the findings or assumptions
of fact made by the Minister
when making the assessment,
(e) any other material fact,

() the issues to be decided,

(9) the statutory provisions
relied on,

49 (1) Sous réserve du
paragraphe (1.1), la réponse
indique :

a) les faits admis;

b) les faits niés;

C) les faits que I’intimée ne
connait pas et qu’elle n’admet
pas;

d) les conclusions ou les
hypothéses de fait sur
lesquelles le ministre s’est
fondé en établissant sa
cotisation;

e) tout autre fait pertinent;

f) les points en litige;
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(h) the reasons the respondent g) les dispositions législatives
intends to rely on, and invoquées;
(i) the relief sought. h) les moyens sur lesquels

I’intimée entend se fonder;

i) les conclusions recherchees.

[18] The facts referred to in paragraphs 49(1)(a), (b) and (c) of the Rules are the
facts set out in a particular notice of appeal (see Husky Oil, at para 8). When the
respondent admits or denies a fact (paragraphs 49(1)(a) and (b) of the Rules), it
should not add comments or other conclusion of law (Strother, at para 16 and Xu v.
R, 2006 TCC 695 [Xu], at para 5).

[19] More recently, the Court reviewed these principles (see Husky Oil, at
paras 20-21):

- the respondent must admit only those facts alleged by the appellant;

- the admission must stand alone without the respondent’s own
allegations relating to the subject;

- itisinappropriate in a reply to purport to admit certain facts when those
fact were not alleged in the notice of appeal; and

- itis not permissible in the reply, when purporting to admit the particular
fact, to interpret an imprecise word by substituting some other word for
it.

[20] Once the respondent has denied or admitted a fact, or has stated that it had no
knowledge of a fact, there are only two more statements of facts to be pleaded by
the respondent: the assumptions of fact made by the Minister when making the
assessment (para 49(1)(d) of the Rules) and any other material facts (para 49(1)(e)
of the Rules).

[21] As stated by this Court in Strother:
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[15].. All these statements of fact are to be statements of material fact, not
immaterial facts, not statements or principles of law and not statements mixing fact
with law. Subparagraphs f), g) and h) of Rule 49 accord the respondent opportunity
to describe the issues, state the statutory provisions in play and submit the reasons
she is relying on in this appeal.

B. Striking of a pleading

[22] The Rules specifically provide at Section 53 for the striking out of pleadings.
The Court may strike out or expunge all or part of a pleading on the ground that the
pleading may prejudice or delay the fair hearing of the appeal, is scandalous,
frivolous or vexatious, is an abuse of the process of the Court or discloses no
reasonable grounds for appeal. Section 53 of the Rules sets out a high standard for
striking out pleadings or part of pleadings. It reads as follows:

53 (1) The Court may, on its 53 (1) La Cour peut, de son

own initiative or on application
by a party, strike out or
expunge all or part of a
pleading or other document
with or without leave to
amend, on the ground that the
pleading or other document,

(@) may prejudice or delay the
fair hearing of the appeal,;

(b) is scandalous, frivolous or
vexatious;

(c) is an abuse of the process
of the Court; or

(d) discloses no reasonable
grounds for appeal or opposing
the appeal.

propre chef ou a la demande
d’une partie, radier un acte de
procédure ou tout autre
document ou en supprimer des
passages, en tout ou en partie,
avec ou sans autorisation de le
modifier parce que I’acte ou le
document:

(a) peut compromettre ou
retarder I’instruction équitable
de I’appel;

(b) est scandaleux, frivole ou
vexatoire;

(c) constitue un recours abusif
a la Cour;

(d) ne révele aucun moyen
raisonnable d’appel ou de
contestation de I’appel.
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[23] In Sentinel Hill Productions (1999) Corporation v. The Queen,
2007 TCC 742, [Sentinel Hill], the Court propounded the well-established principles
to be applied in a motion to strike under section 53 of the Rules:

[4] ... There are many cases in which the matter has been considered both in
this court and the Federal Court of Appeal. It is not necessary to quote from them
all as the principles are well established.

(a) The facts as alleged in the impugned pleading must be taken as true subject
to the limitations stated in Operation Dismantle Inc. v. Canada, [1985]
1 S.C.R. 441 at 455. It is not open to a party attacking a pleading under Rule 53
to challenge assertions of fact.

(b) To strike out a pleading or part of a pleading under Rule 53 it must be plain
and obvious that the position has no hope of succeeding. The test is a stringent
one and the power to strike out a pleading must be exercised with great care.

(c) A motions judge should avoid usurping the function of the trial judge in
making determinations of fact or relevancy. Such matters should be left to the
judge who hears the evidence.

[24] The test to be applied for the striking out of pleadings or parts of pleadings is
whether it is plain and obvious that it discloses no reasonable claim (Main
Rehabilitation Co. v. Canada, 2004 FCA 403, at para 3).

[25] Inthe context of a motion to strike a reply in an income tax appeal, the motion
will be granted only if it is plain and obvious, assuming the facts as pleaded in the
reply are true, that the reply fails to state a reasonable basis for concluding that the
reassessment under appeal is correct (Canadian Imperial Bank of Commerce v. R,
2013 FCA 122 [CIBC, FCA], at para 7).

[26] More recently, the Federal Court of Appeal in Ereiser v. Canada,
2013 FCA 20, reviewed those principles:

[17] There is no dispute as to the test for striking pleadings. It was recently restated
by Chief Justice McLachlin, writing for the Supreme Court of Canada in R. v.
Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45 at paragraph 17:

... A claim will only be struck if it is plain and obvious, assuming the facts pleaded
to be true, that the pleading discloses no reasonable cause of action: Odhavji Estate



Page: 10

v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263, at para. 15; Hunt v. Carey
Canada Inc., [1990] 2 S.C.R. 959, at p. 980. Another way of putting the test is that
the claim has no reasonable prospect of success. Where a reasonable prospect of
success exists, the matter should be allowed to proceed to trial: see, generally, Syl
Apps Secure Treatment Centre v. B.D., 2007 SCC 38, [2007] 3 S.C.R. 83; Odhavji
Estate; Hunt; Attorney General of Canada v. Inuit Tapirisat of Canada, [1980] 2
S.C.R. 735.

[27] A pleading may prejudice or delay the fair hearing of the appeal, if it is plain
and obvious that the alleged pleading is irrelevant to the issues to be resolved.

[28] It has also been held that pleadings which state irrelevant and improper facts
or are so deficient in material facts that they do not raise a ground of appeal can be
struck on the ground that they would prejudice the fair hearing of the appeal
(Gauthier v. R, 2006 TCC 290). As stated in Heron v. The Queen, 2017 TCC 71
(aff’d in 2017 FCA 229):

[12] When a party states that the allegation is not relevant, the “irrelevancy must be
quite clear and, so to speak, apparent at the first glance. It is not enough that on
considerable argument it may appear that they do not afford a defence.”

[29] A pleading will be considered frivolous or vexatious when “it was so deficient
that the defendant could not know how to answer the claim. As well, the Court would
be unable to regulate or manage the proceeding” (Simon v. Canada, 2011 FCA 6
[Simon], at para 9). It should be reserved for the plainest and most egregiously
senseless assertions (Sentinel Hill, at para 11).

[30] Pleadings may also be struck if «“...they were inserted for colour, or simply as
they are inflammatory” (Mudge v. R, 2020 TCC 77 [Mudge], at para 20).
Furthermore, a pleading will be considered frivolous if, assuming the facts to be true,
it is plain and obvious that it cannot succeed (Canada v. Roitman, 2006 FCA 266, at
para 15).

[31] A pleading may be considered an abuse of the Court’s process when it is unfair
to a party or would bring the administration of justice into disrepute (Toronto City
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v. CUPE Local 79, 2003 SCC 63, at paras 35-45). As stated by this Court in Marine
Atlantic Inc. v. R, 2016 TCC 46:

[47] In order for a party’s conduct to amount to an abuse of process, the party must
have deliberately failed to cooperate or comply with the rules or court orders
causing delay and prejudice. In Yacyshyn v. Canada, [1999] 1 CTC 139 (FCA), the
Federal Court of Appeal affirmed this Court’s order to strike pleadings is based on
the taxpayer’s conduct, which in that case had caused ‘“delay and prejudice”
amounting to an abuse of process.

[32] However, as stated by this Court in Promex Group Inc. v. R, [1998] 3 C.T.C.
2128, 98 DTC 1588, it is not an abuse of the Court’s process to fully disclose the
basis of an assessment, regardless of the source of the information on which it is
based, but it could well be an abuse of the process for the Minister to withhold facts
central to the making of the assessment, or to conjure up assumptions that were not
in fact made (at para 32).

C. Remedy

[33] Improper pleadings constitute an irregularity within the meaning of Section 7
of the Rules (reproduced in Appendix A to these Reasons) and do not render a
proceeding a nullity.

[34] Where the deficiencies in a pleading are extensive, lack specificity or are
vague, the proper remedy is to set the pleadings aside with leave to file a new
pleading that meets the requirements set out in the Rules. As stated by this Court, it
IS “not about striking out poor pleadings but rather about pleadings that will
materially harm the litigation process” (See 935475 Ontario Ltd v. R, 2009 TCC 196,
at para 34).

[35] The Court may grant all necessary amendment or relief to secure the just
determination of the real matters in dispute. To strike a pleading without leave to
amend, the defect must be incurable by amendment (see Simon, at para 8).
Furthermore, the Federal Court determined that for a claim to be struck without leave
to amend, there must not be a “scintilla” of a legitimate cause for action (Riabko v.
R, [1999] FCJ No 1289, 173 FTR 239 [Riabko], at para 8).
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[36] When an appellant makes a motion to strike a reply, it has the burden of
showing that “it would be impossible for the Respondent to amend to support the
reassessment” (see Mont-Bruno C. C. Inc. v. R, 2018 TCC 105, at para 29).

[37] Thisburden is a heavy one. As stated by this Court in Zelinski, “[a]Jmendments
to pleadings should generally be permitted, so long as that can be done without
causing prejudice to the opposing party that cannot be compensated by an award of
costs or other terms, as the purpose of the Rules is to ensure, so far as possible, a fair
trial of the real issues in dispute between the parties” (at para 4).

[38] Upon examining the motion, | will now apply these principles.

5.2 Overreaching denials and admissions
A. Positions of the parties

[39] According to the Appellant, the Respondent uses “overreaching denials” and
“overreaching admissions” in the Reply numerous times, namely at paragraphs 4, 6,
8,9, 10, 11 and 12 and subparagraph 7.3.

[40] Paragraphs containing the alleged overreaching denials or admissions are in
the part of the Reply that shall state the facts that are admitted (para 49(1)(a) of the
Rules), the facts that are denied (para 49(1)(b) of the Rules) and the facts of which
the Respondent has not knowledge of and puts them at issue (para 49(1)(c) of the
Rules).

[41] At the hearing, the Respondent made some concessions as described in
Appendix A to the Respondent’s written representations dated November 24, 2022
(Appendix A is attached to these reasons as Appendix B).

B. Analysis

[42] As stated by this Court in Xu “[a] defendant in civil litigation is permitted to
admit only those facts alleged by a plaintiff. The admission should be a “stand alone”
event, not clouded by the defendant’s own allegations in the subject area of the
admission” (at para 5).
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[43] Using overreaching admissions or denials is poor and improper pleadings
(Strother, at para 16), and as such, the Court should strike these parts of the Reply
and allow the Respondent to amend the Reply.

Paragraphs 4, 6, and 11 and subparagraph 7.3 of the Reply

[44] The Respondent concedes overreaching denials and admissions at
paragraphs 4, 6 and 11 and subparagraph 7.3 of the Reply. Amendments to
paragraphs 4, 6 and 11 and subparagraph 7.3 of the Reply as proposed by the
Respondent shall be made to the Reply.

Paragraph 4 of the Reply

[45] The Respondent concedes that paragraph 4 of the Reply constitutes an
overreaching denial and proposes to amend it by deleting the second sentence
containing the overreaching denial, deleting the reference to paragraph 24 of the
Notice of Appeal and adding the following at the end of the first sentence: “but
denies that the loans exists”.

[46] Furthermore, the Respondent proposes to add subparagraph 8.1 in the Reply
to deal with paragraph 24 of the Notice of Appeal, which will then read as follows:

With respect to paragraph 24 of the Notice of Appeal, the Attorney General of
Canada admits only that documents titled promissory notes were created to
evidence some purported loans, but denies that the loans existed. The Attorney
General of Canada has no knowledge of whether a promissory note was created for
every purported loan to the Appellant and puts it in issue.

Paragraph 6 of the Reply

[47] The Respondent concedes that paragraph 6 of the Reply constitutes an
overreaching denial and proposes to amend paragraph 6 by deleting the second
sentence containing the overreaching denial and adding the following at the end of
the first sentence: “but denies that $19,768,000 was the agreed purchase price for
the acquisition” and by changing the words “purported agreed” by the word “stated”.
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Subparagraph 7.3 of the Reply

[48] The Respondent concedes that subparagraph 7.3 of the Reply constitutes an
overreaching denial and proposes to amend subparagraph 7.3 to read as follows:
“denies that the appellant paid the purchase price”.

Paragraph 11 of the Reply

[49] At the hearing, the Respondent conceded that paragraph 11 of the Reply
constitutes an overreaching admission, because paragraph 27 of the Notice of Appeal
does not allege the Appellant claimed interest of $971,999. The Respondent
proposes to remove paragraph 11 of the Reply and amend paragraph 2 of the Reply
to include a denial of the facts alleged in paragraph 27 of the Reply.

Paragraphs 9 and 10 of the Reply

[50] With respect to paragraphs 9 and 10 of the Reply, for the reasons below, I find
that proposed amendments by the Respondent are not sufficient to answer the defects
raised by the Appellant.

Paragraph 9 of the Reply

[51] According to the Appellant, paragraph 9 of the Reply contains an
overreaching denial, which reads as follows: “...the respondent denies that the
appellant incurred any of the expenses related to the additions listed”, which
assertions were not alleged in paragraph 25 of the Notice of Appeal. | agree with the
Appellant and that part of paragraph 9 has to be deleted.

[52] The Respondent concedes that paragraph 9 of the Reply constitutes an
overreaching denial because paragraph 25 of the Notice of Appeal does not allege
that the Appellant incurred the expenses. The Respondent conceded that an
amendment should be made to paragraph 9 by deleting that part of paragraph 9 as
referred to by the Appellant and adding the following: “...the Attorney General of
Canada’s position is that the appellant did not incur any of the expenses related to
the additions listed”.
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[53] However, the addition proposed to be made by the Respondent at the end of
paragraph 9 should not be allowed. Again, as stated in Strother and Xu, it is not
proper to add comments of this sort in that part of the Reply. More specifically, in
Xu (at para 5), this Court stated:

A defendant in civil litigation is permitted to admit only those facts alleged by a
plaintiff. The admission should be a “stand alone” event, not clouded by the
defendant’s own allegations in the subject area of the admission.

[54] Hence, the proposed addition at the end of paragraph 9 is not allowed.

Paragraph 10 of the Reply

[55] According to the Appellant, paragraph 10 of the Reply contains an
overreaching denial, which reads as follows: “...but, for clarity, he denies that the
appellant incurred those expenses”, which assertions were not alleged in
paragraph 26 of the Notice of Appeal. | agree with the Appellant and that part of
paragraph 10 has to be deleted.

[56] The Respondent concedes that paragraph 10 of the Reply constitutes an
overreaching denial because paragraph 26 of the Notice of Appeal does not allege
that the Appellant incurred the expenses. The Respondent conceded that an
amendment should be made to paragraph 10 by deleting that part of paragraph 10 as
referred to by the Appellant and adding the following: “...but, for clarity, the
Attorney General of Canada’s position is that the appellant did not incur those
expenses’.

[57] However, the proposed addition at the end of paragraph 10 is not allowed. As
indicated above, it is not proper to add comments of this sort in that part of the Reply.

Paragraphs 8 and 12 of the Reply

[58] At the hearing, the Respondent did not concede on whether paragraphs 8 or
12 contained any overreaching denials or admissions.

Paragraph 8 of the Reply
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[59] The Appellant is of the view that paragraph 8 of the Reply contains an
overreaching admission, because the Respondent added the following after
admitting the facts stated in paragraph 21 of the Notice of Appeal: “...but for clarity
adds that the promissory notes did not create a valid debtor-creditor relationships”.
Paragraph 21 of the Notice of Appeal reads as follows: “As part of the Acquisition,
the 409 Notes were assumed by the Appellant (the “Assumption”).”

[60] | find that this is improper pleading (see Strother and Xu), and accordingly,
that part of paragraph 8 of the Reply should be struck.

Paragraph 12 of the Reply

[61] According to the Appellant, part of paragraph 12 of the Reply constitutes an
overreaching denial as it was not alleged by the Appellant. That part of paragraph 12
reads as follows: “but for clarity, denies that there were non-capital losses available
for carry forward.” | agree with the Appellant.

[62] | find that that is an unnecessary comment by the Respondent which should
be avoided in that part of the Reply. The corresponding paragraph of the Notice of
Appeal just stated that the Appellant carried forward and deducted non-capital
losses. For these reasons, that part of paragraph 12 of the Reply should be struck.

5.3 Assumptions of mixed fact and law and conclusions of law

[63] Assumptions of fact made by the Minister when making the assessment can
be found at paragraph 27 of the Reply. Paragraph 27 of the Reply contains 126
subparagraphs, and some subparagraphs contain their own subparagraphs.
Furthermore, Schedules A to F of the Reply are part of the assumptions of fact made
by the Minister when making the assessment, being referenced within paragraph 27
of the Reply.

A.  Positions of the parties

[64] According to the Appellant, numerous assumptions of mixed fact and law and
conclusions of law contained in the part of the Reply stating the assumptions of fact
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the Minister relied upon to make the assessment should be struck since only
assumptions of fact should be included within that part of the Reply.

[65] At the hearing, the Respondent conceded, to some extent, that various
assumptions should be amended to comply with these rules.

B.  Analysis

[66] The findings or assumptions of fact made by the Minister when making the
assessment are to be stated in every reply by virtue of paragraph 49(1)(d) of the
Rules.

[67] In Canada v. Anchor Pointe Energy Ltd., 2003 FCA 294, the Federal Court
of Appeal concluded that in pleading findings or assumptions of fact, the Minister
could not plead conclusions of law. Further, the Minister should only assume the
factual components of a conclusion of mixed fact and law as she must extricate the
factual components of a conclusion of mixed fact and law:

[25] I agree that legal statements or conclusions have no place in the recitation of
the Minister’s factual assumptions. The implication is that the taxpayer has the onus
of demolishing the legal statement or conclusion and, of course, that is not correct.
The legal test to be applied is not subject to proof by the parties as if it was a fact.
The parties are to make their arguments as to the legal test, but it is the Court that
has the ultimate obligation of ruling on questions of law.

[26] ... The Minister may assume the factual components of a conclusion of mixed
fact and law. However, if he wishes to do so, he should extricate the factual
components that are being assumed so that the taxpayer is told exactly what factual
assumptions it must demolish in order to succeed. It is unsatisfactory that the
assumed facts be buried in the conclusion of mixed fact and law.

[Emphasis added.]

[68] More recently, the Federal Court of Appeal confirmed these principles in
CIBC, FCA, at para 92.

[69] In Canada (Director of Investigation and Research) v. Southam Inc., [1997]
1 SCR 748 at para 35, 144 DLR (4™M)1, the Supreme Court of Canada distinguished
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between questions of law, questions of fact, and questions of mixed fact and law as
follows:

... Briefly stated, questions of law are questions about what the correct legal test
is; questions of fact are questions about what actually took place between the
parties; and guestions of mixed law and fact are questions about whether the facts
satisfy the legal tests. A simple example will illustrate these concepts. In the law of
tort, the question what “negligence” means is a question of law. The question
whether the defendant did this or that is a question of fact. And, once it has been
decided that the applicable standard is one of negligence, the question whether the
defendant satisfied the appropriate standard of care is a question of mixed law and
fact. . ..

[Emphasis added.]

[70] In other words, “[q]uestions of mixed fact and law involve applying a legal
standard to a set of facts” (Housen v. Nikolaisen, 2002 SCC 33, at para 26).

Dealing at arm’s length

[71] Atthe hearing, the Respondent conceded that subparagraphs 27.65 and 27.114
contain assumptions of mixed fact and law as to whether the parties are dealing at
arm’s length and proposes that subparagraph 27.114 be deleted in its entirety, and
subparagraph 27.65 be amended to extract the factual elements to read as follows:

27.65 “Negus, directly or indirectly, controls the Abacus Group.

27.65.1 “The TargetCos were controlled by Negus or the Abacus Group at
the time the loans in respect of the Abacus Promissory Notes were purported to
have been made”.

[72] | find that subparagraphs 27.65 and 27.114 contain assumptions of mixed fact
and law and should be struck from that part of the Reply. The Reply should be
amended as proposed by the Respondent.

Sham
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[73] According to the Appellant, the assumptions of fact made by the Minister
when making the assessment contain 104 references to the effect that documents or
contracts were “sham”, which is a conclusion of law. As stated by this Court in Chad
V. R, 2021 TCC 45 [Chad]:

...the factual underpinnings (such as intention to mislead) may be pleaded as facts
assumed by the Minister but the mention or use of the term sham or the drawing of
a legal conclusion that there was a sham should be pleaded elsewhere in the
particular reply” (at para 42).

[74] Conclusions of law should not be part of the assumptions of facts made by the
Minister when making the assessment. For example, Schedules B-1 to B-42, which
are part of the assumptions of fact made by the Minister, each contain numerous
references to the word “sham”.

[75] At the hearing, the Respondent conceded that a finding a sham is a conclusion
of law and should not be part of the assumptions of fact, and proposed to amend all
assumptions, including the schedules, to strike the word “sham”.

[76] | find that the word “sham” should not be part of the assumptions of fact made
by the Minister when making the assessment as it is a conclusion of law. Hence, the
word “sham” has to be struck from the assumptions of fact found at paragraph 27 of
the Reply, including the Schedules.

Valid creditor/debtor or debtor/lender relationship

[77] According to the Appellant, subparagraphs 27.53 and 27.94 of the Reply,
which deny a “valid creditor-debtor” relationship, have to be modified as that is an
improper conclusion of law or mixed fact and law. The Appellant also refers to
paragraph 4, subparagraph 7.3 and paragraph 8 using the same terminology.

[78] Firstly, paragraph 4, subparagraph 7.3 and paragraph 8 are not part of the
assumptions of fact made by the Minister when making the assessment. Hence, the
ground raised by the Appellant to strike part of these paragraphs because they
contain improper conclusions of law or mixed fact and law cannot stand.

[79] As for subparagraph 27.53 of the Reply, it reads as follows: “Neither party
had any intention to create a valid debtor-creditor relationship”. I find that whether
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someone has a specific intention is a question of fact; accordingly, | find that
subparagraph 27.53 is an assumption of fact and should not be struck from that part
of the Reply.

[80] However, subparagraph 27.94 of the Reply, which reads as follows: “the
parties to the APEL Promissory Note #1 and APEL Promissory Note #2 did not have
a debtor/lender relationship” is a conclusion of law, and thus should be struck from
that part of the Reply.

Transfer of property

[81] According to the Appellant, subparagraph 27.50 is a conclusion of law. It
reads as follows: “There was no transfer of property from any of the TargetCos to
409 Ltd. or the appellant in connection with the Abacus Promissory Note”.

[82] | agree with the Appellant that subparagraph 27.50 is a conclusion of law, and
this subparagraph should be struck from that part of the Reply.

Fair market value

[83] Subparagraphs 5.3, 27.103 and 28.23 refer to the fair market value of the
work-in-progress sold by 4092325 Investments Ltd. to the Appellant. According to
the Appellant, these paragraphs represent improper conclusions of law.

[84] I find that assertions as to value are a finding of fact and, thus, these
subparagraphs are proper and should not be struck from the Reply.

Unreported income

[85] The Appellant puts in issue the following assumption found in subparagraph
27.28 which reads as follows: “the appellant’s unreported income [...] are the
appellant’s fees earned in course of selling and implementing the Abacus Tax Plan”.
According to the Appellant, this assumption is a conclusion of law or mixed fact and
law.
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[86] For the following reasons, | do not agree with the Appellant. That a taxpayer
failed to include an amount in income is factual. | agree with the comments found in
XU (at paras 8 and 9) where the appellant argued that the Minister’s Reply should be
struck for stating that the appellant “failed to include income in the amount of...”.
As reasoned in that case, income is not a defined term in the Act. To allege that a
taxpayer should have included an amount in income but did not is not a conclusion
of law. If the Court was to strike such statements that would make drafting pleadings
for this Court an arduous task.

[87] Furthermore, I also find that *“...the purpose of payments, the business carried
on ..., the factual connection or absence of a factual connection between the two...”
are also proper assumptions of fact to be made by the Minister in making the
assessment (CIBC, FCA, at para 93). | therefore find that this subparagraph is proper
and should not be struck from that part of the Reply.

Bona fide loan

[88] According to the Appellant, assumptions found in subparagraphs 27.46 and
27.93 of the Reply are conclusions of law or mixed fact and law which should not
be included in the assumptions of fact made by the Minister when making the
assessment.

[89] Subparagraph 27.46 reads as follows: “The purported loan agreement
evidenced by the Abacus Promissory Notes were not bona fide loan.”

[90] Subparagraph 27.93 of the Reply reads as follows: “APEL Promissory Note
#1 and APEL Promissory Note #2 were not bona fide loans.”

[91] According to the Respondent, these assumptions are proper because to
determine whether someone is of good faith is a question of fact.

[92] The Respondent refers the Court to the Federal Court decision of Sadique v.
Minister of Manpower and Immigration and N. C. Beaton, [1974] C.F. 719, where
the Court stated that whether an individual is bona fide is a question of fact, and not
a question of law (at page 723). Also, the Respondent refers to the Supreme Court
of Canada’s decision in Dulac v. Nadeau, [1953] 1 SCR 164 at page 172, 1953
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CanLll 58, where the Supreme Court stated that whether an individual is of good
faith is generally a question of fact.

[93] However, the impugned assumptions do not refer to the good faith of an
individual, but as to whether specific documents are bona fide. The question as to
whether a document is bona fide or not requires one to apply the proper legal test to
a specific set of facts. Hence, it is an assumption of mixed fact and law, which should
not be found in the assumptions of fact made by the Minister when making the
assessment. The Respondent has to extricate the factual components of what is being
assumed, and all references to whether documents are “bona fide” should be struck
from that part of the Reply.

5.4 Repetitive, colorful and vexatious language
A.  Positions of the parties

[94] According to the Appellant, the Reply contains excessive repetitions, which
undermine the goals of conciseness and certainty in pleadings (Strother, at paras. 41-
43).

[95] Furthermore, according to the Appellant, several statements in the Reply
constitute nothing more than a colorful and vexatious commentary, which should
not be allowed in pleadings, namely the terms “hiding the income”, “avoid paying
tax”, “extracted millions” or “did not care whether the ITA was complied with”.
[96] The Respondent has made concessions as described below with regard to
repetitiveness, but none was made regarding the alleged use of colorful and
vexatious language. According to the Respondent, it is proper to plead the factual
underpinnings to support a position of sham, including facts of an intention to
mislead. As such, the Reply should remain as drafted.

B.  Analysis

Repetitiveness
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[97] The Reply is very long: it consists of forty (40) pages plus eighty-five (85)
pages of Schedules attached to the Reply. As mentioned above, all the Schedules are
included by reference in the assumptions of fact made by the Minister when making
the assessment. Pages 8 to 29 of the Reply (paragraph 27, including subparagraphs
27.1 to 27.126) state the assumptions of fact made by the Minister when making the
assessment and pages 29 to 34 (paragraph 28, including subparagraphs 28.1 to
28.57) state the facts relied upon by the Minister to assess the penalties under
subsection 163(2) of the Act. The issues to be decided, the statutory provisions,
grounds relied on and relief sought are found at pages 34 to 40.

[98] A reply should not be struck for being lengthy, but repetitive pleadings are to
be struck (CIBC, FCA, at para 83). The purpose of pleadings are to give an overview
and the parties will have the opportunity at trial to communicate their entire version
of events (Strother, at paras 39-43). As stated by this Court, repetition creates
uncertainty and impedes the objectives of conciseness and certainty in pleadings
(Husky Oil, at para 31).

[99] The Respondent has made the following concessions regarding repetition in
the Reply, and the Reply shall be amended accordingly:

1) Remove subparagraph 28.17 and keep subparagraph 27.29;
i) Remove subparagraph 28.22 and keep subparagraph 27.27,;
1) Remove subparagraph 28.40 and keep subparagraph 27.123; and

Iv) Remove subparagraph 27.86 and modify subparagraph 27.23 to read as
follows:

27.23 The purpose of advertising itself as being in the business of mergers and
acquisitions was to

27.23.1 deceive the Minister into believing that 409 Ltd. and the Appellant, as
applicable, reported the funds received from the Abacus Tax Plans as borrowed
funds, and not income; and

27.23.2 deceive the Minister as to the true nature of its business by suggesting
the existence of a continued business for TargetCo when there was none.
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[100] The Appellant has brought to the Court’s attention what it sees as other
repetitions in the Reply.

[101] I find that some of the impugned paragraphs are not repetitive, but others are.

[102] More specifically, | find that the following subparagraphs are repetitive:
subparagraphs 27.28 and 27.43; subparagraphs 28.14, 28.20 and 28.54;
subparagraphs 28.8 and 28.20; subparagraphs 27.61 and 28.6 (Negus signed many
of the promissory notes); and subparagraphs 28.8 and 28.14. As stated above,
repetitive pleadings should be struck. For these reasons, the Respondent shall amend
the Reply to remove all the above-mentioned repetitions.

[103] Moreover, | wish to address subparagraphs 27.29 to 27.32.3, 27.33 to 27.68,
27.69 to 27.86 and Schedule C, which give explanations concerning the Abacus Tax
Plan.

[104] Firstly, I will deal with Schedule C. Schedule C is referred to in subparagraphs
27.32 and 27.33 of the Reply, which read as follows:

27.32 “ The Abacus Tax Plan, described in Schedule “C” attached, involved a series
of transactions that was promoted to the Abacus Group’s customers to ultimately
resultin ...”

27.33 “The outlines of the Abacus Tax Plan, as described further in Schedule “C”
involved a series of transactions that included the following steps...”

[105] Schedule C, entitled “Overview of the Abacus Tax Plan”, is an outline
pictographic representation of the step transactions involved in implementing an
Abacus Tax Plan. It is drafted on a no-name basis and is eight (8) pages long.

[106] According to the Respondent, Schedule C sets out the Minister’s assumptions
of fact about the general steps in the series of transactions involved in implementing
Abacus Tax Plans sold by 4092325 Investments Ltd. and the Appellant during the
years under appeal. More specifically, it sets out the Minister’s understanding of the
steps in the transactions used to implement Abacus Tax Plans. Furthermore,
according to the Respondent, the diagrams found in Schedule C do not prove the
transactions.
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[107] At the hearing, the Respondent argued that ...there is certainly a benefit for
the judge who will have to understand all of these things to be able to be given the
broad overview of the ... a picture of what is going on and there is absolutely no
problem in putting that sort of aid as part of the pleadings.” (Transcripts, November
25, 2022, pp.49-50).

[108] For the following reasons, | find that Schedule C shall be struck. In addition
to being repetitive, Schedule C does not contain any material facts as it is drafted
with generic words, and thus, it does not belong in the pleadings (Section 49 of the
Rules). | agree with the Appellant that it would be impossible for the Appellant to
provide any answer, if the Appellant wishes, in respect of Schedule C.

[109] With respect to subparagraphs 27.29 to 27.32.3, which give a second overview
of the Abacus Tax Plan, the first overview being in the preamble to the Reply, they
are allowed to remain in the Reply.

[110] Subparagraphs 27.33 to 27.68 describe the series of transactions involved in
the implementation of an Abacus Tax Plan, on a step-by-step basis, and are not
referring to a particular Abacus Tax Plan. Subparagraphs 27.69 to 27.81 describe the
series of transactions involved in the implementation of a particular Abacus Tax Plan
called the REA Abacus Tax Plan, on a step-by-step basis. The REA Abacus Tax
Plan is the first Abacus Tax Plan referred to in Schedule B, listing all the Abacus
Tax Plans in the years under appeal.

[111] I find that subparagraphs 27.33 to 27.68 and subparagraphs 27.69 to 27.81 are
not repetitive, and hence these subparagraphs should not be struck for being
repetitive, because subparagraphs 27.69 to 27.81 refer to a particular Abacus Tax
Plan and subparagraphs 27.33 to 27.68 do not.

[112] I also find that subparagraphs 27.82 and 27.83 dealing with other plans are
not repetitive, nor are subparagraphs 27.84, 27.85 and 27.86 of the Reply, which are
allowed to remain.

[113] The Appellant alleges also that the Schedules are inherently repetitive.
[114] | find that Schedules A, D, E and F are not repetitive. Further, Schedule B,

which details numerous “plans”, cannot be considered repetitive. These Abacus Tax
Plans are similar to each other and so on a cursory view Schedule B could be seen
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as repetitive. However, as particular Abacus Tax Plans are described, there is no
repetition per se. The description of each plan includes numbers and names unique
to the transactions involved under each plan.

[115] Further, | find that the following subparagraphs are not repetitive:
subparagraphs 27.48 and 27.64; subparagraphs 27.54, 27.56, 27.92, and 28.12;
subparagraphs 27.21 and 27.22; subparagraphs 27.58, 27.59, 27.60 and 27.61,
subparagraphs 27.46 and 27.93; subparagraphs 27.85, 28.7 and 28.19;
subparagraphs 28.20 and 28.46. Therefore, these subparagraphs are allowed to
remain in the Reply.

Colorful and vexatious language

[116] As stated by this Court in CIBC, TCC, a balance needs to be found in
pleadings. Pleadings might be struck because they were inserted for colour, or
simply as they are inflammatory. Regarding the words “scandalous, frivolous and
vexatious”, this Court found that they are “strong, emotionally charged and
derogatory expressions denoting pleading that is patently and flagrantly without
merit; their application should be reserved for the plainest and most egregiously
senseless assertions” (see Sentinel Hill, at para 11).

[117] More recently, this Court stated that pleadings should be struck for being
“scandalous, frivolous or vexatious” only in the most obvious of cases (see Mudge,
at para 20).

[118] Moreover, the Federal Court of Appeal has held that words or phrases that
express the Crown’s disapproval or evaluate the morality of a taxpayer can be
properly struck as being scandalous or prejudicial (see CIBC, FCA, at para 89).

[119] As stated above, this Court has held that “in the context of an alleged sham,
the factual underpinnings (such as an intention to mislead) may be pleaded as facts
assumed by the Minister” (see Chad, at para 42).

[120] I find that the use of phrases such as “hiding the income™ or “avoid paying
taxes” would be appropriate; these are the factual underpinnings of the sham alleged
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in this appeal. Most of the assumptions the Appellant wishes to be struck as being
colorful and vexatious fit into this category and should not be struck.

[121] Hence, the following subparagraphs are appropriate in that respect: title
“Hiding the income” between subparagraphs 27.74.43 and 27.74.44, the use of
“avoid paying tax” in subparagraphs 27.30 and 27.84, the use of the expression “hide
the reality” in subparagraph 27.64, the second overview of the Abacus Tax Plan in
subparagraphs 27.29 to 21.32.3 referring to the avoidance of tax, subparagraph 27.66
which refers to the funds being available through purported loans, subparagraph
27.84 which refers to the fact that the TargetCos were avoiding paying tax, and
subparagraph 27.110 which provides that “One purpose of selling 409 Ltd’s business
to the appellant was to prevent the Minister from taking steps to collect 409 Ltd’s
debts”, subparagraphs 27.79 to 27.81 in respect of CardioRX Partnership.

[122] However, I find that subparagraph 27.67 which states that “Funds received by
Negus were used to pay for Negus’ living expenses” should be struck. Furthermore,
footnote 8 referred to in subparagraph 27.74.38 should also be struck since it makes
reference to the word “sham” and it gives the Minister’s position, which is not
appropriate in that part of the Reply.

[123] In addition, | do not find that Schedule D should be struck for using colourful
or vexatious language.

[124] Other paragraphs the Appellant alleges use colorful and vexatious language
are found in the part of the Reply stating the facts relied on by the Minister to assess
penalties under subsection 163(2) of the Act.

[125] According to the Appellant, subparagraphs 28.4 (“Negus...extracted
millions..”), 28.5 (“Negus started implementing tax plans beginning in 1996), 28.10
(“Negus is responsible for directing corporate funds to himself for his personal use
and enjoyment”), 28.50 (“Negus did not care whether the ITA was complied with”),
28.51 (“Negus ordered the appellant’s employees to not report the income it
earned”), 28.55 (“In 2012, the appellant paid $1.3 million of Negus’s personal
expenses”), 28.56 (“In 2013-2015, over $11 million was directed to Negus’s agent
corporation Forbes &Thompson™), and 28.57 (“Negus did not report as income any
of the funds received from the appellant”) should be struck on that basis.
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[126] As the Minister bears the burden of establishing the facts justifying the
assessment of penalties under subsection 163(2) of the Act (subs. 163(3) of the Act),
namely that the Appellant knowingly, or under circumstances amounting to gross
negligence, has made a false statement or omission in a return or other form,
statement or answer for the purposes of the Act, the Minister has to plead sufficient
facts to meet its burden. | therefore find that all subparagraphs of the Reply stating
the facts relied upon by the Minister to assess penalties under subsection 163(2) of
the Act should remain in the Reply, as they do not meet the clear and obvious test
required for striking pleadings on the basis of being colorful or vexatious.

5.5 Vagueness, immateriality and disclosure of confidential information
A.  Positions of the parties

[127] According to the Appellant, the Reply is unusually lengthy, vague and
convoluted and is replete with irrelevant statements of facts and law. It does not
fulfill its purpose, namely to define the issues in dispute for the purposes of
production, discovery and trial (Zelinski, at para 4). A pleading should state facts
concisely in a summary form (Husky Oil, at para 31).

[128] Further, according to the Appellant, the Reply improperly discloses
confidential information pertaining to both the Appellant and third parties, which
bears no relevance to the appeal. The Appellant refers to Schedule B-12 of the Reply
that contains a bank account number. Moreover, the Appellant refers to Schedules
A to F that contain information which should not be disclosed as the information
goes far beyond what is relevant and necessary at this stage of the appeal process for
the Respondent to make its case.

[129] According to the Respondent, the Reply is not vague, ambiguous or
misleading, nor does it fail to define the factual and legal issues in dispute. Further,
it does not state immaterial facts. The Respondent argues that the assumptions of
fact made by the Minister in making the assessment are completely, precisely and
accurately stated in the Reply. All assumptions of fact contained in the Reply,
including Schedules A to F, are relevant to the Respondent’s position that the
Appellant earned unreported income during the years under appeal, and are relevant
to the Respondent’s arguments related to sham. Further, the issues set out in the
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Reply are substantially similar to the issues described by the Appellant in the Notice
of Appeal.

[130] At the hearing, however, the Respondent conceded that the bank account
number indicated in Schedule B-12 should have been redacted. Otherwise, the
Respondent takes the view that the Reply and all the Schedules do not disclose
irrelevant confidential information of the Appellant or third parties.

[131] Furthermore, according to the Respondent, as discoveries have not yet taken
place, the Appellant is not in a position to know which assumptions of fact were or
were not made by the Minister in issuing the assessment because the Appellant does
not have proper evidence from a deponent in this litigation. Hence, there is no basis
to strike the Reply in its entirety for any alleged failure to disclose assumptions of
fact made by the Minister when making the assessment.

B.  Analysis

[132] I agree with the Respondent that the case law is clear: there is a high bar for
striking pleadings for being immaterial. Generally, matters of relevancy and
materiality are better left to the Trial Judge who will hear the appeal and not to the
Motion Judge (Kopstein v. R, 2010 TCC 448 [Kopstein], at paras 22-23; Mudge, at
para 15; Mungovan v. The Queen, 55 DTC 691, [2001] 3 CTC 2779 [Mungovan] at
para 12).

[133] More precisely, courts have held that challenges about immateriality of
assumptions of fact made by the Minister when making the assessment should not
be determined at an early stage but are best determined after discovery, and
ultimately, are best made by the Trial Judge (Mudge, at para 34).

[134] The case law has also holds that third party information can be included in a
pleading when it is relevant (see Heining v. The Queen, 2009 TCC 47; Rémillard v.
Canada (National Revenue), 2021 FC 644 at para 55). For that purpose, the reply
must show how this information is relevant (see Kopstein, at para 60):

[60] This is an opportune place to mention a different point raised by the
appellant with respect to assumptions related to third parties. Where there are
assumptions related to the actions of third parties, the reply must show how those




Page: 30

assumptions relate to the assessment in issue.®®! This is a question of relevance. In
determining whether the reply complies with this, one must look at the reply as a
whole.

[Emphasis added.]

[135] At this stage of the appeal process, | find that the Reply is not vague, nor
ambiguous nor misleading, but rather fully discloses the basis of the assessment of
the Appellant made by the Minister. Further, the Reply is not so immaterial on its
face as to require a Motion Judge to strike it, without leave to amend, but, for the
reasons below, for Schedules A and D.

Schedule A

[136] Schedule A entitled “Abacus Group Organization Structure in the Years
Under Appeal” is an organizational chart showing the relationships between the
various entities, part of the Abacus Group, of which the Appellant is part of.

[137] Subparagraphs 27.1 to 27.21 of the Reply describe the organization of the
Abacus Group. Schedule A is referred to in subparagraph 27.6 of the Reply, which
reads as follows:

In the years under appeal, the appellant was a member of a group of entities
(“Abacus Group”), which was organized as set out in Schedule “A”, attached.

[138] The Respondent argues that Schedule A will help the Trial Judge understand
the structure of the group.

[139] I agree with the Respondent that Schedule A will help the Trial Judge
understand the group structure. However, Schedule A discloses confidential
information about third parties. The Chart found in Schedule A refers to individuals
and to corporations other than individuals and corporations referred to in the body
of the Reply. I find that the Reply does not show how that information is relevant to
the assessment of the Appellant. Furthermore, the Appellant could not properly
answer a diagram, should it wish to do so. For these reasons, | find that Schedule A,
as drafted, should be struck; the Respondent should extricate the relevant material
facts from Schedule A and include these material facts in the body of the Reply.
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Schedule D

[140] The Appellant takes specific issue with Schedule D entitled “The Cardio Rx
Partnership” for disclosing confidential information about third parties. The
Appellant also takes issue with Schedule D as being evidence, which issue will be
dealt with in the following section. Schedule D contains 87 paragraphs and is eleven
(11) pages long.

[141] Schedule D is referred to in subparagraph 27.79 of the Reply, which reads as
follows:

Following steps 1-11, the REA Promissory Notes #3 held by REA against 790
Canada Ltd. was assigned to the purported Cardio RX Partnership, which was used
as part of the Abacus Tax Plan, the details of which are described in Schedule “D”
attached.

[142] Steps 1-11 referred to in subparagraph 27.79 are the steps involved in
implementing the particular Abacus Tax Plan called the REA Abacus Tax Plan
(subparagraphs 27.74 (including 27.74.1 to 27.74.49) to 27.78). The title above
subparagraph 27.79 reads as follows: “Cardio RX Partnership (Steps following the
REA Abacus Tax Plan)”.

[143] | agree with the Appellant that Cardio RX Partnership is a third party and that
Cardio RX Partnership’s assessment is not the subject of the present appeal, but the
Appellant’s assessment is. There is generally nothing wrong in having assumptions
of fact in pleadings describing the relationship between an appellant and third
parties, when that relationship bears some relevance to the assessment of the
appellant, and specifically, when the Minister is alleging an appellant participated in
a “scheme” (see Standfield v. R, 2007 TCC 480, at para 44). One can argue that that
IS more so in the present appeal where the Minister is alleging that the Appellant
sold these Abacus Tax Plans to its various clients for a fee.

[144] Here, the Minister had assumed that Cardio RX Partnership is part of Abacus
Tax Plans (see subparagraph 27.79, and also subparagraphs 27.80 and 27.81).
However, even if the Minister had assumed that Cardio RX Partnership is part of
Abacus Tax Plans, upon examining the Reply as a whole, | find that Cardio RX
Partnership is not relevant to the assessment of the Appellant. As stated in the Reply,
Cardio RX Partnership is relevant for steps following the implementation of an
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Abacus Tax Plan. According to the Reply, following the implementation of an
Abacus Tax Plan, the corporation (referred to as TargetCo in the Reply), that sold
assets (shares) and realized a capital gain on their disposition, became a partner of
the Cardio RX Partnership and was allocated enough losses from that partnership to
offset the capital gain. However, the Reply does not show how Cardio RX
Partnership is relevant to the assessment of the Appellant. Issues described in the
Reply, which are essentially the same as the issues raised in the Notice of Appeal,
do not result from operations between the Appellant and Cardio RX Partnership. |
also agree with the Appellant that debate about Cardio RX Partnership relates to the
assessment of the TargetCos and not that of the Appellant.

[145] Furthermore, Schedule D, as worded, states clearly that “The Minister made
the following assumptions of fact relative to the Cardio RX Partnership”. According
to para. 49(1)(d) of the Rules, that part of the Reply should indicate the assumptions
of fact made by the Minister in making the assessment. Neither Schedule D nor any
other part of the Reply indicate how the assumptions found in Schedule D are
relevant to the assessment of the Appellant. For these reasons, Schedule D should
be struck. However, subparagraphs 27.79 to 27.86 are allowed to remain.

[146] Finally, the Appellant has not brought the Court’s attention to other specific
violations of third-party confidential information, but merely broadly point to all of
the Schedules to the Reply.

[147] 1 find that as there is nothing on the face of the Schedules that appears
confidential, there is nothing to be struck on this ground, apart from Schedules A
and D and the indication of the bank account number in Schedule B-12,

5.6 Inclusion of evidence

A.  Positions of the parties

[148] According to the Appellant, Schedules B to F should be struck because they
contain improper inclusion of evidence, which will be impossible for the Appellant
to admit or deny, as well as arguments and conclusions of facts and law, and they
provide analysis of issues. These Schedules “...include dozens of pages of “working
papers”, some of which reference third parties and which were created by, one can
only assume, unnamed Canada Revenue Agency auditors” (Appellant’s notes and
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authorities dated November 23, 2022 (the “Appellant’s Submissions™), at para 12).
The Appellant argues that the Respondent cannot stealthily insert facts and evidence
as schedules to the Reply. Any evidence the Respondent intends to put to the Court
should be presented at the trial rather than improperly included in the Reply.

[149] Moreover, according to the Appellant, if the Schedules were to remain, the
Appellant could not formulate a proper answer. The Appellant will be unfairly
prejudiced, as it will bear the burden to rebut ““all assumptions of fact” made in the
Reply (see paragraph 15 of the Appellant’s Submissions).

[150] Furthermore, according to the Appellant, subparagraphs 27.69 to 27.86 of the
Reply should be struck for the same reasons.

[151] According to the Respondent, the Schedules to the Reply are generally not in
the nature of evidence, and there is no basis for striking of the Schedules in full,
without leave to amend because the defects in the Schedules can be cured by
amendments. However, the Respondent concedes that parts of Schedules B-1 to
B-42 do contain evidence; hence, they should be amended.

[152] At the hearing, the Respondent offered to amend Schedules B-1 to B-42 to
remove what it feels were incorrectly pleaded in the assumptions of facts. The
Respondent provided a representative sample of proposed draft amendments to be
made to Schedules B-1 to B-42. Some of the amendments made were to remedy the
inclusion of evidence.

[153] As for the other Schedules and for subparagraphs 27.69 to 27.86 of the Reply,
the Respondent is of the view that no amendments are required as these Schedules
and subparagraphs do not contain evidence.

B.  Analysis

[154] Evidence does not belong in pleadings. The case law is clear: “it is not proper
to refer in a pleading to evidence upon which a party intends to rely” (Okoroze v. R,
2012 TCC 360, at para 12). As stated by this Court, “[FJacts as to how an allegation
will be proved are basically facts as to evidence and so should not be pleaded”
(Mudge, at para 20).
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[155] It can be prejudicial to an appellant when evidence is pleaded as assumptions
of facts due to the onus to disprove these assumptions at trial. There is, however, no
bright line to distinguish pleaded facts from pleaded evidence (Mudge, at para. 51).

[156] In order for a Motion Judge to strike part of a pleading as being evidence, it
must be clear and obvious that the facts as alleged are evidence (Algoma Central
Corp. v. R 2009, TCC 314, at para 23). Furthermore, one has to keep in mind that
the Minister has the responsibility to set out the case they are making against a
taxpayer by fully setting out the assumptions of fact made by the Minister in making
the assessment.

[157] In this appeal, the Minister alleges a complicated tax scheme put in place by
the Appellant for the benefit of numerous clients to allow them to sell assets without
paying tax on the proceeds of disposition, in consideration for a fee, which was not
reported by the Appellant as income. Instead of reporting the fees as income, the
Appellant is taking the view that it had borrowed money from certain corporations,
and issued promissory notes in that respect. Thus, in that regard, the assumptions of
fact made by the Minister in making the assessment will be more fulsome.

[158] Furthermore, as mentioned above, other issues are raised by this appeal,
namely whether unbilled revenues of 4092325 Investments Ltd. acquired by the
Appellant as work-in-progress were taxable income, whether capital cost allowance
and cumulative eligible capital expenditures were created, and whether interest were
deductible. The Minister is also pleading sham and assessed penalties under
subsection 163(2) of the Act for some taxation years.

[159] Determining whether to strike a pleading, specifically assumptions of fact
made by the Minister in making the assessment, on the basis that it includes evidence
involves the balancing of two factors: the first being that, in general, the Trial Judge
will be in a better position to determine whether an assumption is fact or evidence
and the second is that pleading evidence as assumptions puts the onus on the
appellant to disprove the assumptions.

[160] With these principles in mind, I will turn now to the various Schedules
attached to the Reply (except Schedule A, which was dealt with in the previous
section of these Reasons for Order) and to subparagraphs 27.69 to 27.86 of the

Reply.
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Schedule B and Schedules B-1 to B-42

[161] Schedule B entitled “Abacus Tax Plans in the years under appeal” is a chart
of 5 columns detailing the 42 Abacus Tax Plans allegedly put in place by the
Appellant for the years under appeal: column 1 contains the name of the tax plan,
column 2 contains the year the plan was implemented, column 3 contains the total
income received from the plan, column 4 contains the amount of the purported
promissory notes which are challenged by the Minister, and column 5 contains
details of the plan and makes a respective reference to Schedules B-1 to B-42 that
contain specific details on the various tax plans.

[162] Schedule B is referred to in the following three subparagraphs of the Reply:

1) in subparagraph 27.25 of the Reply, which reads as follows: “In the
years under appeal, the Abacus Group earned income implementing
Abacus Tax Plans for various customers, described further in Schedule
B)’;

1) in subparagraph 27.27 of the Reply. which reads as follows: “In the
2012, 2013, 2014 and 2015 taxation years, the appellant earned the
following amounts of income from the Abacus Tax Plans, which it did
not report, the further details of which are set out in Schedule “B”,
attached: ...”;

1) in subparagraph 27.83 of the Reply, which reads as follows: “Other than
the minor variations such as those described in paragraph 27.82, above,
there are no material differences between the REA Abacus Tax Plan
described in paragraph 27.74 and the Abacus Tax Plans identified in
Schedule “B”, that were completed in the years under appeal.”

[163] According to the Respondent, Schedule B is not evidence; it sets out the
Minister’s assumptions of fact in respect of the revenues the Appellant earned from
its clients in the years under appeal. Whether the Appellant earned fees from its
clients in the years under appeal as well as the amount of the various promissory
notes created in the course of implementing the various Abacus Tax Plans are
questions of fact.
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[164] As mentioned above, at the hearing, the Respondent conceded that portions of
Schedules B-1 to B-42 contain statements of evidence, as well as conclusions of law.
The Respondent proposed to amend these schedules to delete references to the word
“sham”, to elements of evidence and to conclusions of law (see Appendix C to these
Reasons for Order for a representative sample of amendments). As these defects can
be cured by amendments, there is no reason to strike the Schedules in their entirety.

[165] As mentioned above, Schedule B is part of the assumptions of fact made by
the Minister in making the assessment. | find that Schedule B can remain in the
Reply without column 5 entitled “Details”, which column is evidence and does not
belong to pleadings.

[166] I also find that Schedules B-1 to B-42 contain various element of evidence, as
well as arguments and conclusions of law or mixed facts and law and provide
analyses of issues. | agree with the Appellant that these Schedules look like working
papers as they give details of transactions, provide analyses of issues and
conclusions of law or mixed facts and law. Being part of the assumptions of fact
made by the Minister in making the assessment, it is inappropriate for these
Schedules to include evidence, analyses of issues or conclusions of law or mixed
fact and law. These schedules contain details of the various Abacus Tax Plans
allegedly sold by the Appellant (and 4092325 Investments Ltd.) to its clients and are
already listed on Schedule B. | find that Schedules B-1 to B-42 as worded shall be
struck in their entirety as being evidence. Concessions made by the Respondent at
the hearing are not sufficient to address the inclusion of evidence in the Schedules B-
1 to B-42.

Schedule D and subparagraphs 27.69 to 27.86

[167] According to the Appellant, subparagraphs 27.69 to 27.86, together with
Schedule D — The Cardio RX Partnership, are evidence, and on that basis, they
should be struck from the pleadings. According to the Respondent, Schedule D is
not evidence — it sets out the Minister’s assumptions of fact regarding the creation
of the Cardio RX Partnership and the role that the Cardio RX Partnership played in
implementing Abacus Tax Plans. The Respondent argues that striking Schedule D
would leave a gap in the Reply.
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[168] As mentioned above, Schedule D entitled “The Cardio Rx Partnership”
contains the assumptions of facts relative to Cardio Rx Partnership and is referred to
in subparagraph 27.79 of the Reply. | agree with the Appellant that Schedule D is
evidence, and should also be struck on that basis.

[169] Subparagraphs 27.69 to 27.81 titled “The REA Abacus Tax Plan — a
representative example” describe the steps transaction involved with respect to the
implementation of an Abacus Tax Plan for one particular client called the REA
Abacus Tax Plan. The REA Abacus Tax Plan is the first plan listed on Schedule B.
Subparagraphs 27.82 and 27.83 stated the variations from the REA Abacus Tax Plan
and other Abacus Tax Plans listed in Schedule B. Subparagraphs 27.84, 27.85 and
27.86 contain other assumptions of fact.

[170] I do not agree with the Appellant that subparagraphs 27.69 to 27.86 are also
evidence. | find that subparagraphs 27.69 to 27.86 should not be struck on that basis.
At this stage of the appeal process, it is not clear and obvious that the facts as alleged
in these subparagraphs are evidence. Furthermore, the Minister has to fully set out
the case they are making against a taxpayer by fully setting out the assumptions of
fact made by the Minister when making the assessment. The Trial Judge will be in a
far better position to make that determination.

Schedule E

[171] Schedule E entitled “Particulars of the Assumed 409 Notes” is a chart
containing 3 columns; column 1 lists the name of the specific Abacus Tax Plan,
column 2 lists the name of the Note Holder(s), and column 3 lists the amount
assigned to APEL. It is referred to in subparagraph 27.106, which reads as follows:

The details of the Assumed 409 Notes that were purportedly assumed to pay the
balance of the 409 Purchase Price are attached as Schedule “E”.

[172] According to the Respondent, Schedule E is not evidence. Schedule E sets out
the Minister’s assumptions of fact in respect of purported promissory notes that were
assigned to the Appellant in purported satisfaction of the purchase price for 4092325
Investments Ltd.’s assets. Whether a particular note was assigned to the Appellant
Is a question of fact; the name of the person who holds the promissory note is a
question of fact and the stated value of the note is a question of fact.
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[173] | agree with the Respondent. | find that Schedule E is not evidence.
Schedule E is relevant and is allowed to remain.

Schedule F

[174] Schedule F entitled “Appellant’s CCA for the years under appeal” is a chart
which sets out the Capital Cost Allowance adjustments made by the Minister in the
years under appeal. It is referred to in paragraph 27.111 of the Reply, which reads
as follows:

In the years under appeal, the appellant reported CCA schedules as set out in
Schedule “F”, attached.

[175] According to the Respondent, this Schedule is not evidence. At the hearing,
the Respondent argues that it Schedule F represents the capital cost allowance as
claimed by the Appellant over the years under appeal. The Respondent recognized
that Schedule F is a bit tedious to read but it was decided to be done this way in order
to achieve concision in the pleadings.

[176] Schedule F contains 14 columns, and refers to five different classes for
depreciation. For each class, there is an indication as to the capital cost allowance
reported by the Appellant for each year under appeal, and the revised amount of
capital cost allowance I assumed was allowed by the Minister.

[177] The problem I have with Schedule F is the columns indicating the revised
amount of capital cost allowance | assume was allowed by the Minister. This is not
an assumption of fact made by the Minister in making the assessment. Hence, part
of Schedule F is evidence. Accordingly, Schedule F is allowed to remain but shall
be amended to remove these columns. Alternatively, the Respondent can choose to
extricate the material facts assumed by the Minister in making the assessment, and
insert them in the body of the Reply.

5.7 Remedy

[178] The Appellant submits that the Reply as a whole must be struck as it cannot
be cured by amendment and is unanswerable. Further, the Appellant states that with
the Reply as it now stands discovery would be unmanageable.
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[179] | agree with the Appellant that given the extent of the deficiencies found in
the Reply, the Reply cannot be cured by simple amendment. If the Reply were to
stand, the scope of discoveries would be unmanageable (Simon, at para 49). The
Reply has to be struck as, for the reasons detailed above, it will either prejudice or
delay the fair hearing of the appeal, or is scandalous, frivolous and vexatious, or is
an abuse of the process of this Court.

[180] However, | do not agree with the Appellant that the Reply should be struck
without leave to amend and that this Court should allow the Appeal. The proper
remedy is to strike the Reply and allow the Respondent to file a fresh reply that meets
the requirements set out in the Rules and by this Court. | find that the Reply shows
a reasonable basis for the Respondent to argue that the reassessments under appeal
are correct, and thus, the Court should grant the Respondent leave to amend the
Reply. As indicated above, for a claim to be struck without leave to amend, there
must not be a “scintilla” of a legitimate cause for action (Riabko, at para 8), which
Is not the case in the present appeal.

Signed at Ottawa, Canada, this 18th day of May 2023.

“Dominique Lafleur”
Lafleur J.




7 A failure to comply with
these rules is an irregularity
and does not render a
proceeding or a step, document
or direction in a proceeding a
nullity, and the Court,

(a) may grant all necessary
amendments or other relief, on
such terms as are just, to
secure the just determination
of the real matters in dispute,
or

(b) only where and as
necessary in the interests of
justice, may set aside the
proceeding or a step, document
or direction in the proceeding
in whole or in part.

Appendix A

7 L’inobservation des
présentes régles constitue une
irrégularité et n’est pas cause
de nullité de I’instance ni
d’une mesure prise, d’un
document donné ou d’une
directive rendue dans le cadre
de celle-ci. La Cour peut:

a) soit autoriser les
modifications ou accorder les
conclusions recherchées, a des
conditions appropriées, afin
d’assurer une résolution
équitable des véritables
questions en litige;

b) soit annuler 1’instance ou
une mesure prise, un document
donné ou une directive rendue
dans le cadre de celle-ci, en
tout ou en partie, seulement si
cela est nécessaire dans
I’intérét de la justice.
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Appendix “A”

Propozed Amendmentsz fo Admizsions and Denialz

Paragraph in Notice of Appeal

Response in Reply

Identified Issue

Proposed Amendment

[13] The loans were evidenced
by way of promissory notes (the
“409 Motes™).

[4] With respect to paragraphs 13
and 24 of the Motice of Appeal, the
Attormey  General of Canada
admits only that documents titled
promissory notes were prepared to
evidence some of 40082325
Investments  Lid. ("408 Ltd.")
purported loans.  The Attormey
General of Canada denies that the
docurments created a valid creditor-
debtor relstionship and has no
knowledge of and puts in issue that
documenits tilted promissory notes
were prepared fo evidence every
loan of 408 Ltd.

COwerreaching denial

[4] Whth respect to paragraphs 13 ard
24 of the Motice of Appeal, the
Attormey General of Camada admits
only that decuments titled promissory
notes were prepared to evidence
some of 4082325 Invesiments Ltd.
("408 Lid.") purported loans, but
denies that the loans existed. Fhe

[18] The purchase price agreed
upon for the Acguisition was
319,788,000 (the “Purchase
Price”).

[8] Whth respect to paragraph 18 of
the Motice of Appeal, the Attorney
General of Canada admits only
that the purported agreed price for
the acquisitiom was 518,768,000
The Attarney General of Canada
denies that any nunsiderati-:*l WS
paid or had to be pad by the
appellant for the acquisition,
except for the amount outlined in
paragraph 19 of the Motice of
Appeal, which was exclusively paid
for the work in progress

Owerreaching denial

[8] With respect to paragraph 16 of the
Matice of Appeal, the Attorney
General of Canada admits only that
the purpered-agreed- stated price for
the acquisition was §19,788,000 but
denies that 519, 788.000 was the
agreed  purchase price for  the

acquisition. Fre-Aitarmrey General-of




3. H?]chThE P.ﬁ!ppellant pﬂigf t’i:: T. With respect to paragraph Overreaching denial T. With respect to paragraph 17
urchase Price by way 17 of the Motice of Appeal, the of the Motice of Appeal, the Attomey
EFGI-QEm:EEEDWinmttE: lsmfa::;r gi Attormey General of Canada: General of Canada:
50,860,010 and 510,107,080 | 7.1. admits that the appellant 7.1. admits that the appellant
(being an aggregate amount of | purported to pay the alleged purported to pay the alleged purchase
%10,380,000). each bearing | purchase price by way of two price by way of two documents titled
interest at & rate of 10% per | documenits tited promissory notes promissory notes in the amounts of
snnum (the “Acquisition | in the amounts of 59,080,010 and 59,960,010 and $10,107,980;
Notes”). $10.107.990; 72 admits  that those  two
T2, admis that those two purported promissory notes state that
purported promissory notes state they are bearing interest; and
hat they are bearing interest. and 7.3, denies that the appellant paid
7.3, denies that those two the purchese price. thei-these—twe
purported promissory notes purperod promissarrretesoreateda
created a walid debtor-creditor sealid debtorcreditor ralationship.
relationship.
4. [[24] These lpoans were again | [4] With respect to paragraphs 13 | Overreaching denial [8.1] With respect fo paragraph 24 of

evidenced by way of promissary
notes (the "HFC Notes”, together
with the Acquisition Notes, the
“Hotes”).

and 24 of the Motice of Appeal, the
Attormey  General of Canada
admits only that documents titled
promissory notes were prepared to
evidence some of 4082325
Investments  Ltd. (408 Lid.")
purported loans.  The Attorney
General of Canada denies that the
documents created a valid creditor-
debtor relationship and has no
knowledge of and puts in issue that
documents titted promissory notes
were prepared fo evidence every
loan of 408 Lid.

the Motice of Appeal. the Attormey
General of Canada admits only that
documents tiled promissory nates
were cregied to evidence some
purported loans, but denies that the
loans existed. The Attorney General
of Canada has no kmowledge of

created for every purported koan to the
Appellant and puts it in issue.
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[25] Dwring the Relevant Period,
the Appellant added the following
amounts to its CECA:

(a) 568,774,361 for its 2012
Taxation Year resulting from
the Acquisition;

(b} $82,500 for its 2013 Taxation
Year reflecting an allocation

of approximsately:

i 10% of legal fees
relating to tax
matters; and

i) 11%-14% of licence
and filing fees.

{c) $33,750 for its 2014 Taxation
Year reflecting an allocation

of approximately:

[ 10% of legal fees
relating to tax
matters; and

i) 11%-14% of licence
and filing fees.

(d) 526,250 for its 2015 Taxation
Year reflecting an allocation

of approximately:

i) 10% of legal fees
relating to tax
matters; and

i) 11%-14% of licence
and filing fees.

8] With respect to paragraph 25 of
the Motice of Appesal, the Attorney
General of Canada admits that the
appellant claimed the listed
additions to its cumulative eligible
capital account, however, for
clarity, the respondent denies that
the appellant incurred any of the
expenses related to the additions
listed.

Owerreaching denial

[8] With respect to paragraph 25 of
the Motice of Appeal, the Attorney
General of Canada admits that the
appellant claimed the listed additions
to s cumulative eligible capital
account, however, for clarty, the

respondest-depiec that-the sppollant
nourred the Attormey General of
Canada's position is that the appellant
did not incur any of the expenses
related to the additions listed.




[28] In filing its income tax
returns for the Relevant Period,
the Appellant duly reduced its
legal and accounting expenses
claimed by the amounts added to
its CECA.

[10] With respect to paragraph 28
of the Motice of Appeal, the
Attormey General of Canada
admits that the appellant reduced
its legal and accounting expenses
by the amounts added to its CECA
but, for clarty, he denies that the
appellant incurred those expenses.

Owverreaching denial

[10] With respect to paragraph 286 of
the Motice of Appeal, the Attorney
General of Canada admits that the
appellant reduced its legal and
accounting expenses by the amounts
added to its CECA but, for clarity, ke
demies the Atomey General of
Canada's position is that the appellant
did not incured those expenses.

[27] In its 2013 Taxation Year,
thve Appellant incurred interest
expenses of 5871908 (the
“Interest  Expenses”)  with
respect to the Acquisition Notes.

[11] With respect to paragraph 27
of the Motice of Appeal, the
Attormey General of Canada
admits that the appellant claimed
5871.998 n interest expenses inits
2013 taxation year, but denies that
such expenses were effectively
incurred.

Owverreaching
admission

Amend to remove paragraph 11 and
to amend paragraph 2 of the reply to
include the denial of the facts alleged
in paragraph 27 of the nolice of
appeal.

22




Appendix C

Appendix “C"
Propozed Draft Amendments fo Scheduwies B-1 through B-10 (representative sample)

Schedule B-1
REA Abaciis Tax Plan

bbb

Bank Account 773 400 Led
ek
713 REA
Opening dats 13-Tul-12
Deposit of Tuly 18, 2012 [+t sseg.
773) 3,994,273
of good faifh finds (1.000,000)

Amomt transfierred o *rrr-t+2.713 (2.894.273)
Dreposit of Tuly 18, 2012 (*++*-***5.

713) 2304273 Transfer from 409 Ltd

Total income on deal 2804273 Mote 1

Mianagement fes reportad on deal 1,447,134 8238405 Canada Lrd.

Under-reported mcomes 1,447,137

Promissory Notes: Debtor Holder of debt
5 1ED423E00 409 Ld REA

Niote 1: This daal, kmown as the REA deal by the Abacus Group closed on Tuly 5, 2012, REA was used to help implement the deal

Faavign- of the REA bunk accoumt shonns that shortdy Afier the bank account was opened a deposit of $2,50:4 272 065 vas made by 409 Lid The amoumt was incoms
that the Abacus Group got for implementing the tax scheme for its customer. The Lavryers at Bramry & Parmers LLP were directed to pay 53,504,272 88 to McMillan
LLP, which is the lawyer that the Abacos proup uses most often to help implement their tax scheme. Mchfillan LLP forwarded the funds to 409 Lad.

The shass-decameast muported promissery note dated July 5, 2012 and entitled "Demand Promissory Mote (Intersst Bearing)", was executed by REA and 409 Lid
whereby 409 Lid puportedly borrewed 52,894,238 from REA. The purported promdssory note was aeated to deceive the Minister into believing that 400 Lid. had
barrowed 52,894 338 from REA. when in reality. the amount was 408 Led."s fee samed in connection with implementing the Abacns Tax Plan,

Ar the closing of the deal, 409 Ltd. pronapily re-deposited the 52,894 235 into REA's bank accoumt and this is the deposit of Faly 13, 2012,
T'heAhactlsﬁ'-:rupﬂahrepwbad SI 447,134 act'wha.rmwrecen'edunmedﬂlas mcome, leaving the other 51,4447, 137 unreported. Fhe-income that 400 Lid-

Fag oy RS shprrasndi s Lid. ealy reported 502 of the deposit a5 moome.
T']J.entbernnen:u]]mndo]]ﬂnthatwai trans.fem'.dm-mng.b‘ \\{LWJJuLLPmas a refimd of the Abacus' zroup pood faith deposit, therefore not part of the deal
income. Varions amounts of this deposit was subsequently ransferred to the appellant and AVL in the form of loans.

This desl formead part of the WIP that 409 Ltd. sold to the appallant a




| Schedule B-2
Compu-Ouore Abacus Tax Plan

Bank Account $48.9006-773 209 Lrd

Deposit June 1, 2012 6,568.184 Incoming Wire Payment, McMillan LLP
Retum of good faith funds (1,000.000)

Total income on deal 5,568,184 Note 1

Management fee reportad on deal 2,784,092 8189269 Canada Limited amount

Under-reportad mcome 2,784,002
Promissory Notes: Debtor Holder of debt
§ 6,568.183.81 409 Lid 8189269 Canada Limited

Note 1: This deal, known as the Compu Quote deal by the Abacus Group closed on May 30, 2012. The 8189269 Canada Limited corporation was used to help
implement this deal

The sham docunent purportad promissory note dated June 1. 2012 and entitled "Demand Promissory Note (IntuestBemng) was exectmedb) 8189260
Canada Ltd. (8189269) and 409 Ltd. whereby 409 Ltd. purportedly borrowed 56,568,183.81 from 8189269.

deceive the Mimister into believing that 409 Ltd borrowed $6.568.183.81. when in reality. the amount was 409Ltd s f eamed ﬁor mlemeng the Compu-
Me Abacus Tax Plan.

an i i-af 400 Ltd. received an amount of $6.568,184 and
auheAbacusqu)oal}repomdwﬁcoftheammmasmcm

Thswomssaymmchﬂesmegoodm:mmmmmmem&wpmuﬂb fronted on the deal, which was subsequently deposited back
nto its bank account—shks - - -
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Schedule B-3
CB Holdings Abacus Tax Plan

Bank Account whbd 423084 Account holder 1452596 Haldings ULC

Opening dats 30-Tan-13

Bank Account #red_ 4422713 Account holdsr REA

Deposit Anguast 20, 2012 (*#++-*++2-T13) 1,116,240 Incoming wire payment, McMillan LTP

Deposit September 30, 2013 (*++*-***5084) 16,230 Incoming wire payment, McMillan LTP

Todal income on deal 1,132470 Mote 1

Managsment fes reported an deal 284 504 1280452 Omrario Ltd amoumt

Managsment fee reported an deal 28 B48 1367831 Omrarie Ltd amount

Management fee reported an deal 241,323 1462596 Omrarie Ltd. amount

Total income reported 554,765

Under-reportad mcomea 577,705

Promissory Notes: Diebtor Holder of debt

282 ATE REA 1280452 Omtario Ltd.
27,738 REA 1367831 Omtario Ltd.
21,106 REA 1367831 Omtario Ltd.
157219 REA 1462586 Ontario Ltd.
238549 REA 14625948 Omtario Ltd.
382450 BREA 12804352 Omtario Ltd.
1,116,240

INote 1: This deal, known as the CB Holdings deal by the Abacus Group closed on Anzust 16, 2012, The 1280652 Cmtario Lid, 1367831 Ontario Lid., and the
1462596 Onrario Ltd  corporations were used to help implement this deal.

The bank account used for this deal vwas the REA bank account. Promissory notes and lean doouments were crested from the various corporations invelved in this
deal to REA to cover the imitial 51,116,240 wansfer of fimds ﬁ'omﬂmMc'hﬁllmLLPtrust accoumt to the REAhanl:al:wum{‘the -‘;ngus.t"ﬂ 2012, d:.xpnut} The
mmm{n lnlﬁ"‘}ﬁﬁﬂnlr;hnggmﬂcme]yg Ho b Sha-pps Had e oes e e == Ho g 3
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Thechanrdocuman: A purported promissory note dated August 20, 2012 and entitled "Demand Promissory Mote (Mon-Interest Bearing)"”, was executed by REA
and 1280652 Ontanio Lid. (1280852) whereby BEA purportedly borrored 5288 478 from 1280652, The parported promissory note was created to deceive the
Minister into believing that REA borrowed 5288 478 from 1280652, when in reality. the smount was part of 400 Led 's fee eamed for implementing the CB
Holdines Abacus Tax Plan,

TFeosham-decamen: A urperted promissory note dated Aupnst 20, 2012 and entitled "Dhemand Promissory Note (INon-Interest Bearing)”, was executed by REA
and 1367831 Ontano Lid. (136783 1) whereby BEA purportedly borrowed 527,738 from 136783 1. The purported promissory note was created to decsive the
Minister inte believine that REA bormowed $27.738 from 1367831, when in reality. the amount was part of 409 Lid."s fee eamed for inplementing the CB
Heoldings Abacus Tax Plan,

Tha sham documant A murperted promissory note dated Augnst 20, 2012 and entitled "Diemand Promissory Note (INon- In'bare;t Bearmg} -1 emenuedb} REA
aJ:ui 13!5 531 Dmarll:- Lid {1 I6T B&l} vi:uereh:.- EE:-'!:.P‘IJ].IIDI[Edl} borrored 521, ]IZI|S from 1367831 The - -

o shan-decamen: A UIporied promissory note dated Augnst 20, 2012 and entitled "Demand Promissory MNote (INon-Interest Bearing)”, was executed by REA
and 1462596 Ontano Lid. (1462594) whereby BEA purportedly borromed 5157919 from 1462506, The porported promissory note was created to deceive the
Minister mto believing that REA borrowed $157.019 from 1462506, when in reality. the smount vwas part of 409 Lid.'s fee eamed for implementing the CB
Holdines Abacus Tax Plan

o chans decumson: A urported promissory note dated Augnst 20, 2012 and entitled "Demand Bromissory Note (INon-Interest Bearing)”, was executed by BEA
and 1462506 Ontanio Lid. (1462594) whereby REA purportedly borrowed 5238 540 from 1462506, The porported promissory note was created to deceive the
Minister imto believing that REA borrowed $382 450 from 1280652, when in reality. the smount was part of 400 Lid."s fee samed for implementing the CB
Holdings Abacus Tax Plan.

Thechanrdocuman: A purported promissory note dated August 20, 2012 and entitled "Demand Promissory Mote (Won-Interest Bearing)"”, was executed by REA
and 1280652 Ontanio Lid. (1280852) whereby BEA purportedly borrored 5382 430 from 1280652, The parported promissory note was created to deceive the
Minister into believing that REA borrowed 5382 450 from 1280652, when in reality. the smount vwas part of 400 Led.'s fee eamed for implementing the CB
Holdines Abacus Tax Plan,

Mast of the funds in the REA account evesssslly made its way to the appellant’s bank account. Fhe On December 30, 2018, REA-ba gs this
account 54l has had 39 356.08, soasof that date As of December 30. 2016, the Abacus Group was stllusing this bank account to mlmurm oct'l:hEIr deals.
The desl closed in 2012, however as the deposit in 2013 camefrumﬂ:e same laﬂ'\'ﬂ"itusraccm:as it did in the 2012 yesr, the saditerisassupame Minister
assumed that this 2013 deposit is part of the original deal-sxd-a $3a 3 3

The funds pm.d.teﬂle r'l.bﬂCI.IS- Ci'uup ﬂaspa\m fior the service 1h.e:r pcn:r"medtnthmcuimma' that service bemwthe mplementation of 3 tax scheme. Assueh.

Tmad.ealfmmedpmafﬂﬂ‘iﬂpthatmghisn]dmdmsppeﬂm
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Bank Account

Opening date

Bank Account #

Deposit of September 4, 2012 ##++ #4273
bank

Dieposit of September 4, 2012 ##++_+++5.773
Bank

Requmn of good faith funds
Todal income on deal

Manapsment fee reported an deal

Managsment fee reported an deal
Todal income reported on deal

Under-reported mcome

Promissory Notes:
172, 500,00

827 500,00
7.572,670.01
1,020,000.00

1,184 320,51
130,00:0.00

o _eed]_
713
13-Tul-12

LI
773
0,966,991
1,000,000
(1,000,000)
0.965901

4108471

725,024

4833495

5,133 496

Schedule B-4
La Cire Abacus Tax Plan

Accoumt helder REA

Accoumt helder 400 Led.

Incoming Wire Payment, Fraser Milner Casgrain

Deposited into 409 Ltd. account
Mote 1
2329377 Omrarie Inc. amoumt
2329350 Omrarie Inc. amoumt
Debtor Holder of debt
7911629 Canada Ltd La Cite 2320380 Holdings ULC
TO11629 Canada Ltd La Cite 2320377 Holdings ULC
REA La Cite 2320377 Holdings ULC
REA La Cite 2320377 Holdings ULC
REA La Cite 2320380 Holdings ULC
REA La Cits 2320380 Holdings ULC

3



10,966 900,52

‘\nte 1: This deal kmowm as the La Cite daal bﬂ.rthe Ahacus Cirm;l closed on Angust 27, 2012, The REA hank account was used to help implement this deal.
depecitad The Abacus Group received sn amount of 59,966 990,52, This amount is 51,000,000 less
'ﬂmnthe amuul:lt Lha: l:h.EEﬂ!‘dH] Ladn.&rﬂmaxs LT_lJ'trus.t mxnmtrepum a5 being paid to the taxpayer. The excess 51,000,000 vas deposited in the 409 Ltd bank
account and represents the retum of the good faith fimds that the Abacus Group advanced on the deal.
The document entitled "Assiznment and Assumption Agreement” dated July 5, 2013, was executed by Hillcore Cardio (Delaware) LLC and 7911629 Canada Ltd.
ks anached to it a schedule 1, which mentions two shan doouments dated September 4, 2012, whereby 7911629 Canada Ltd purportedly bormonred 5172 500 from
La Cite 2320380 Holdings ULC and 3827 500 from La Cite 2329377 Holdings ULC.
The sham-dearer: puIporied promissory nofe dated September 4, 2012 and entitled "Diemand Promissory Note (Mon-] In.[EIestEIearmgj was executed by BEA and
2329377 Onrario Lrd (232037T) whereby REA purportedly bommomed 57,572,670.01 from 2329377, The parported promdssory note was created to deceive the
Minister into believing that REA borrowed $7.572 670,01 from 2339377, when in reality. the amoumi was part of 409 Ld."s fee for mplementing the La Cite Abacus
Tax Plan.
The sham doounent purported promissory note dated September 4, 2012 and entiled "Diemsand Promissory Note (MNon-Interest Bearing)", was executed by BEA and
2329377 Ontario Lid. (2329377) whersby REA purportedly barrewed 51,020,000 from 2320377, The purported promissory note was ceated to deceive the Minister
into belipving that REA bormorred 51.020.000 from 2339377, when in reality. the amount was part of 409 Lid."s fee for inplementine the La Cite Abacus Tax Plan.
The shas-denmrer: purporied promissory nofe dated September 4, 2012 and entitled "Diemsand Promissory Note (Mon-Interest Bearing)", was executed by BEA and
2329380 Cmtario Ld (2320380) whereby REA purportedly borroved 51,184,320.51 from 2329330, The parported promissory note was created o deceive the
Minister info believing that REA borrovwed $1.184.330.51 from 2319380, when im reality, the amount was part of 408 Lid. s fee for implemsnting the La Cite Abacus
Tax Plan.
The sham decumant purported promissory note dated September 4, 2012 and entitled "Dermand Promissory hm{"-T-m In.:etestZElemmgj WAL E!Eﬂlte{ibj RE.A and
"3 29330 Ontario Lid. {2329380) whereby REA purportedly bormowed 5180,000 from 2320380, : = 23 E g I
into belipving that REA bomorred 5180.000 from 3339380, when in reality. the amount was part of 409 Ltd. 5 fee for mg the La C‘lteAJ:lmsTmle
Omly 48% of the amoumt was reported &5 income.
The parties berween the promjssory notes and where the 51,000,000 was deposited does not eves match as the funds were advanced by 409 Lid. and returmns to 409
Ltd and et the debtor of all the promissory notes are REA.

This deal formed part of the WIF that 400 Lid. s0ld to the appellant.
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Schedule B-5
GW Sisterco Abacuz Tax Plan

Bank Account sdbb_ 422 713 Account holder BEA.

Opening date 13-Tul-12

Deposit of September 4, 2012 2835451 Incoming Wire Payment, Mchiillan LLP
Total income on deal 2835451 Mote 1

GW Sisterco Inc. income reported 917,716 GW Sisterco arnount
Under-reportad ncoms 1,917,735

Promissory Notes: Debtor Holder of debi
1,000,000.00 T211840 Canzda Led.  GW Sisterco Inc.
217,716.00 BEA GW Sisterco Inc.
217,735.00 REA GW Sisterco Inc.
1,835 451.00

Note 1: This deal, knovn as the Goodwood and the GW Sisterco desl by the Abacus Group closed on September 4, 2012, The REA bank account was used to help
implmentﬂledul.

it-af The Abacns Group received fees of 52,835,451 for this deal.

A document dated .Tu.l} 5, 2013, enfitled "Securites Pnrchxs.eﬁ.gmmut" was executed by 7911840 Canada Led. (7911840) and Hillcore Cardio (Delavare) LLC,
whereas it mentions a sk purported promissory note dated September 10, 2012, whereby 7911840 purportedly bommowed 51,000,000 from GW Sisterco Holdings

The shen: purported document dated Septemnber 10, 2012 snd entitled "Demand Promissary MNote (MNon-Interest Bearing)”, was exscuted by REA and GW Sisterco
Inc. (GW) whereby REA purportedly borrored 5917,735 from GW. This is50rv mote was created to deceive the Mimister into believing that that REA
borrorared $917.735 from GW, when in reality. it was the fes that the 409 Ltd eamed for implementing the GW Sisterco Abacus Tax Plan

Megus sipned the purported promissory notes as the sole director of the appellant.
The amounts mﬂleEEAbankactmm EL 5uh5equmﬂ}tan5£aredtﬂmbﬂ'&hm;r&1ﬂteduﬂtesm1heﬁmmofm Oam
e : Lud. onty reported 32% of the deposit as income).

Thasd.ealfnlmedpmaftbewmtha‘t 409L:d.so]dmﬂ:mappellam
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Schedule B-§
Chaparral Abacus Tax Plan

Bank Account whed 222713 Account holder REA

Opening dats 13-Fual-12

Deposit of September 14, 2012 2,664,533 Incoming Wire Payment, Mchillan LLP
Goad faith fands returnad ((1,000,000)

Total income on deal 1664533 Mote 1

Manapement fee reported on deal 832267 Chaparral Developments Limited armouant

Total income reparted on deal B32 267

Under-reported ncoms 532 266
Promissory Notes: Debtor Holder of debt
1.664,533.00 REA Chaparral Developrments Limited

Note 1: This deal kmowmn as the Chaparral deal by the Abacus Group closad unE-Epten:u'ber 13, 2012, TheChapar:aJ Deﬂ.'elupmams Limited corporation was used to
help implement this deal. The REA bank sccount was use for this deal. Feesda Fek = epasit-af The Abacus Group received an amount
of 52,664,533 for this deal Pheincemmetha td reperiad for 1010 =g ates 409 Lid eabrreported 50 of the
deposit a5 income.

A dooument dated ‘E-Ep{embﬂ' 14, 2012 and entitled ' Chipmal Dm‘elupr:l:enti Limited (ﬂ:le “Corporation™) E.Eau:ulutlnns of The Sale Duecmr" was execuied b'-

mwwmﬂmmmsmm 14, 2012 snd entitled "Demsnd Promissory MNete (Non-Interest Bearing)", was executed by REA
and C'h.npanal De*.'el.apmams I_n:m.ted {C’haparml}l Trh.n!reh} REA prpurhadlvbunwedﬂl 654 }3;- ﬁrom{:hapma] This Mmssm note was ::reﬂhed o

This deal formed part of the WIP that 408 Ltd. sold to the appellant.



Schedule B-7
Craditsione Abacus Tax Plan

Bank Account dads #523.713  Account holder REA

Opening dats 13-Ful-12

Bank Account dhds seei 023 Account holder REA

Deeposit of Tuly 27, 2012 ##*=_***§_773 hank 2547356 Incoming Wire Payment, Mchllan LLP
Remm of Good Faith Fuands (1,000,000

Deposit of Tan 29, 2013 0004 ===+ *++5005 bank 2,135 Incoming Wire Payment, Mchllan LLP
Total income on deal 1548401 Mote 1

Management fas reported on deal TI3 678 TPP Warshouse Inc. amount

Total income reported on deal TI3,678

Under-reported momes 775,813

Promissory Notes: Debtor Halder of debt
1,361, 500.00 Appellant TPP Warshouse Inc.

Note 1: This deal, Jmovm as the Creditstone deal by ﬁEAhm:sG*rwp d.uaedun.Tul'l. 26, 1012 Th.eTPP' Warehouse Inc. and 8053626 Canada Ltd. corporations
ware used to halp mmplement ﬂ'nsdeal =t e e pastiad mm@mnﬁdmmmmﬁ" 7,356
and $2,13% for this deal (s g the ghesa imdicatac Ltd by reported 50% of the
deposit &5 income).

The shens-dactmens purported promissory note dated Fuly 8, 2013 and entitled 'P‘I!‘G:I:IJ.I.’S-’S-D!‘_'; \m:e" was mq:had'tl} map-pdlwandm‘iﬁrarebnuse T_T.LC (TPP'J
whereby the appellant purportedly bormomed 51,561,509 from TPP. Th - E

appellant bomoraed 31,581 809 from TPP, when in reality. the amount was _@J‘tm'ﬂ:efeeam.adtﬂﬁexhams Grﬂ inap @gﬁefr&{hﬁtﬂ.&&hamﬁ Tax
BL
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This deal formed part of the WIP that 400 Ltd. sold to the appellant.



Schedule B-3
Teazsrwo Abacis Tax Plan

Bank Account daws w005 773 Account Holder 409 Lid

Deposit of Feb 7, 2012 833,480 Incoming Wire Payment, McMillan LLP

Toal income on deal 833,480 MNotel

Managament fas reportad on deal 426,740 2313242 Ontario Inc. amount

Todal income reported on deal 426,740

Under-reported incoms 476,740

Promissory Notes: Debtor Holder of debt

34325317 Appellant. 2313242 Omrario Inc.

T2 49528 Appellant. 2313242 Omtario Inc.
41574845 0933623 B.C. Lud 2313242 Omrario Inc.

Wote: On Fammary 1, 2014, this dabt is reassizned to related corporation 0933623 B.C. Lid.

‘\mel This deal Imown as l:he'l'essl&r’-' dealh]. thﬁ.bacus. G*m‘upcl{:rsednnIamm‘_‘.- "‘1 2012, The '-'5131‘4" Cutario Inc. corporation was used to belp implement

p aes10 sarted for 10 : : Beates: 400 Lid enly reported 50%: of the depasit as meoms).
mmthd_haukaccmmtwssusedmhelmeleﬂmdeaJ Roade B p-dapesis 8 ThEHbEEﬂiGTﬂ'_uEIEEEL‘.‘EﬂfEE;ﬂf
$B853,479.97 for this deal Th=s =R rosn-for-shis-deal canse fraws thadr lavorer's-tact pecemt{O N illps 11

A shass purported promissory note of ar least 34135, 74845 was executed for this deal Th.em:rpmedg issory mote was crested to deceive the Minister into
believing that 409 Ld. bormowed af least $415, "-1-E.4:.~ﬁ'om’-'3]3"-‘4" Dn‘tm1|:u|,“‘3]3"4"’:| when in reality. T.h.eanmlmmas.gmof-l-l)ﬂltd. afeefonn:gmg_
TesstrrnAbaruaTixPlu_ he oot S - I

007 il

Thepl.:rpurred.{ie'tltwai _ﬂ&iﬁmmltd mﬂueggg ]lam

The subsequent sham dectsment purported promissory note dated Decemiber 31, 2013, and entitfled "Promissery Mote", was executed by the appsllant and 2313242
Omtario Inc. (2313242) whereby the appellant purportedly takes gver the 5343,253.17 of debt that 409 Lid. owes to 2313242, This purported promissory note was
createdn:l decerm Ethe‘fﬁmswrlmnbehumgthat tha g‘g@mssﬂmﬂd $343.253 m’-m&l Litd "s purported debt to 3313242 Ontarie. when in reality the amount had
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The sabsequent sham purported promissory note document dated December 31, 2013, and entitled "Promissory MNote", was executed by the appellant and 2313242
Omtario Inc. (2313242) wherebry the appellant purpertedly takes over the 372,495 25 of debc that 4092325 owes to 2313242, This OSSOy BOte Was
created to deceive the Minister inte believing that the Jlant assomed $72 40525 of 400 Lid.'s ed debt to 2313242 Omiarie. when in ity the amourt

had been received s part of 409 Lod *s fee for implementing the Tesstno Abacns Tax Plan

Another shae-deassent purported promdssory note dated JTamaary 1, 2014, and entitled "Promdssory Mote”, was exacated by 0933623 B.C. Lid. (0933623) and
2313242 Omtario Inc. whereby the above debts are purportedly reassigned from the appellant to 0933423, This purported promissory note was eated to deceive
the Minister into believing that the 0933623 assumed this ed debit, when in reality the amount had been received as of 409 Ltd."s fee for i i

38



Schedule B-2

Grurhwie Abacus Tax Plan
Bank account add_resl G356 Bank account in the name of 535052 Ontario Limited
Opening date 30-Mar-12
Bank account hdd_sesg gl Bank accoumt in the name of 1263176 Ontaro Limited
Opening date 30-Mar-12
Bank account rhdd_ees1.507 Bank account in the name of Wonderland Farms Lid.
Opening date 30-Mar-12
Bank account Rl T ] 408 Led.
Deposit Aprl 12, 2012 - Acct & #*hsordrg
G568 333334 Incoming Wire Payment, Mchillan LT P
Deposit May B, 2012 - Acct # ****-***L 556 679,265 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit fune 5, 2012 - Acct # ###*%*%1 056 118,505 Incoming Wire Payment, Thomson Mahaney Delorey
Deposit Angast 31, 2012 - Aocy s*eseedel
G54 B342 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit April 12, 2012 - Acct #*+++-**24 §13 333334 Incoming Wire Payment, Mchillan LT P
Deposit May B, 2012 - Acct #*+++-#++ 513 GE9.OT5 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit hane 5, 2012 - Fhebb_betl 513 120374 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit Angust 31, 2012 - Agc S*%*srerd
613 B4T4 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit May 13, 2013 - Accp#**++-+++4513 1400000 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit April 12, 2012 - Acct #+4+++-#**2.507 333,333 Incoming Wire Payment, McMillan LIP
Deposit May B, 2012 - Acct #%+++-#++2.507 TG, B6D Incoming Wire Payment, Thomson Mahoney Delorey
Deposit hane 5, 2012 - Fhebb ka1 507 123319 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit Angast 31, 2012 - Agcp s*esesse]
597 8,681 Incoming Wire Payment, Thomson Mahoney Delorey
Deposit March 31, 2014 - Agcy stdsess].
597 100 Deposit, MchMillan LLPF
Unidenrified deposits in the three banks 62877

Deposit Anguast 23 - Aot s*++r++25-773 103,826 Incoming Wire Payment David Guthrie



Taotal cash deposits found on deal 5,030,599

Income per mansfer to Mchillan LLE 5,201 365

March 12, 2012 Good Faith Funds returned {1,230,000)

Income on deal 34,062,365

Management fiee reported on deal 963,178 535052 Omtario Limited amount
Management fiee reported on deal 1,083,861 1263176 Omtario Limdted amoant
Managsment fes reported on deal 692 718 Wonderlsnd Farms Ltd. amount
Taotal income reported 2,738,757

Under-reported moome 1,322 508 Mote 1

Promissory Notes: Debior Holder of debt

1,803 368.79 409 Led. Wonderland Fanms Ltd.
2093,115.30 400 Led. 1263176 Omtario Led.
G91.814.56 400 Led. 535052 Omtario Limdted

Total: 4678, 200 65

3691, E.14 56 to 400 I_td The i5500V rmte Was nearedmd-ecm'ethe Miimister info believh Lhat -HIIQ I_ni b-m'nﬂ'ed S601.814 }lS fmm:ni:n[l}‘ mhen
in reality, the amount was 409 Ltd s fes for mplementing the Guihrie Abacos Tax Plan,

The zood faith fimds advanced by the appellant and refumed to the Trere Dot mare than $1.230.000.
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Schedule B-10
Brampton Abacus Tax Plan

Bank account AR TT Account Holder: 409 Lid

Deposit of March B, 2012 1,114,038 Incoming Wire Payment, Mchfillan ITP

Total income on deal 1,114,038 Hote 1

Management fiee reported on deal 311,050 1170218 Ontario Limited amount

Managsment fes reported on deal 245,000 2033311 Omtario Inc. amount

Total income reparted on deal 556,030

Under-reported moome 558,008

Promissory Notes: Debtor Holder of debt
$67,53635 Appellant. 2033311 Ontario Inc.
5197,933.06 Appellant. 1170218 Omtarig Limited

Toml: 5263.460.41

INote 1: This deal is kmown as the Brampion desl by the Abacus Group. Ascesdingta-Blemac—gis This deal closed on February 29, 2012, The 1170218 Omntario
Limited am:lm.e"{!liﬂllﬂmmolnc :ur]:-umuuﬂs. wrere used to help implemeant this deal. The 409 Ltd. bank account was usedtabelp u:up]enm this daal. Resdes=

: s-depesit-af The Abacus Group received fees of 51,114,037.69 for this deal ($he-isees : : 8
mMMMWLﬂWﬂqu&EMM%MM}

)

Shans Purported promissory notes totallmg at least 3265 469 41 were executed for this deal. The purported promissory notes were created to decerve the Mimister
into believing that 400 Lid hmmﬂdmlesimms_ﬂ:‘,w-l-l mhmmrea]m this masw of 409 L1x]. 5feematuemedmtmmﬂﬂﬂllmgﬁ

shaga-deepment The amount of this d.eb'.'wasreas from 408 Lid to the
The subsequent shewdeawsert purported promissory note is dated December 31, 2013, and enfifled "Promissory MNote". It was executed by 2033311 Cmtario Inc.

{2033311) and the appellant, whereby the appellant purportedly takes over the $67 53635 debt that 409 Ltd owes to 2033311 The parported promissory notes were
created to deceive the Minister imbe believing that the appellant sssumed 409 Ltd °s purported debt of $67.536.35 to 3033311, when i reality this amount was part

of 409 Lid s fies that it eamed in cormection with implementing the Brampton Abacus Tax Plan




The subsaquent shant decsmas: purporied promissory note is dated December 31, 2013, and entitled "Promissery Note", was executed by 1170218 Ontario Inc.
{1170218) and the appellant wherebry the appellant purportedly takes over the $197,933.06 debt thar 409 Lid owes 1170218, The purported promissory nofes were
created to deceive the Minister inte believing that the appellant sssumed 408 Lid s purported debt of 5197.933.08 1o 2033311, when in reality this amount was part
of 409 Lid s fee that it esmed in commection with implementing the Brampton Abacas Tax Flan.
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